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THE MORALS AND UTILITY OF LAWYERS. 

“The Legal Profession: its Moral Nature, and Practical Connection with Civil So- 
ciety. An Address, delivered before the Philomathesian Society of Kenyon College, 
and subsequently for the Young Men’s Mercantile Library Association of Cincinnati. 
By John ‘I’. Brooke, D. D., Rector of Christ Church, Cincinnati. 1549. H.W. Derby 
& Co., Cincinnati.’ 

We have perused with great attention this address of a very 
distinguished clergyman, which, as appears from the title-page, 
has been ‘twice delivered by him, and may, therefore, be fairly 
presumed to embody his matured convictions. In the “ Prefatory 
Note,” which we copy, he says: 

“In preparing this address, the author could find nothing to 
read, which had a direct bearing upon the subject—and was com- 
pelled to draw, chiefly, from the resources of his own observation 
and reflection. He mentions this, not in the way of boasting, but 
to atone for deficiencies which might have been supplied, by con- 
sulting the views of able writers. While he acknowledges a par- 
tiality for the profession of the Law, growing out of the associa- 
tions of early life, he hopes he has not been unfaithfal in exposing 
its dangers, or failed in any instance, to bring it to the high and 
unerring test of scriptural morality. In style, he has sought to be 
simple and earnest, without adhering so strictly to the tone of a 
sermon, as to reject an occasional illustration of a lively sort.” 


From this we infer, as, indeed we have been otherwise informed, 
that the reverend and learned author was once a lawyer, and 
must, therefore, be regarded as speaking from knowledge. 

We have seldom been more puzzled by any really able perform- 
_ ance, than by this. We are not certain that we yet understand 

what is his opinion of the morals of our profession. Towards the 
close, he sums up in this apparently favorable manner : 

“ But we bring our address to a close, with a brief summary of 
its results, viz. ‘lhat the legal profession is not intrinsically im- 
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moral, although not without great and peculiar temptations ; that 
it has a beneficial, if not necessary, connection with the best state 
of civil society ; that lawyers, as a class, wield a strong influence 
in the community, and, as men, have their obliquities and virtues 
like other men, very much according to their temptations and their 
restraints—their dangers and their safeguards. If these conclu- 
sions be sound,.it follows that, until the present moral nature of 
mankind is renovated by a higher influence, we should not abolish 
the profession, if we could, and, perhaps, could not, if we would.” 
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Yet all along before. he had been stating what was said against 
us, and rather apologizing for, than denying the truth of the 
charges. So at least we understand the address, after twice read- 
ing it. 

As the subject is one of great interest, and the author a de- 
servedly celebrated Divine, we propose to pay it and him the re- 
spect of a tolerably full quotation and comment. On this subject 
we rather incline to think the author is both conservative and satir- 
ical. Near the beginning, he thus speaks of a project of Law Re- 
form, of which we never before heard, except in the biography of 
Mr. Jack Cade : 

“One reform scheme of this sort, which floats, with other loose 
theories, on the tide of popular feeling, is that of so simplifying 
our judicial proceedings as to dispense with the legal profession, 
and disband the bar, as a useless, burdensome brotherhood. And 
although we have no serious apprehension, even in this reforming 
and revolutionizing age, that this scheme is at all likely to result 
in the professional decapitation of the gentlemen of the bar, it 
may be well to examine it, on the general ground, that, if all truth 
be precious, all error must be more or less mischievous.” 


Now there is a great, and, as we think, a glorious effort being 
made in many parts of our country, “to simplify our judicial pro- 
ceedings,” but not,so far as we have heard, with a view “ to dis- 
band the bar,” or, as the author otherwise expresses it, “ to result 
in the decapitation of the gentlemen of the bar.” On the con- 
trary, the prime movers in this effort are, as they must necessarily 
be, lawyers, who would not be very likely to. commit professional 
suicide, because they can hardly afford so self-sacrificing a luxury. 
Nor are we aware that any intelligent and sane man looks for- 
ward to any period in the progress of civilization, when the legal 
profession can conveniently be dispensed with. We think the 


‘general impression is, that while savages need no lawyers, be- 


cause they have no laws, yet as civilization advances, and laws 
increase in number and variety, the necessity for lawyers will in- 
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crease in like proportion. And this, in another place, would seem 
to be the learned author’s opinion ; for he thus speaks : 


“ But it is said our judicial system is burdened with many use- 
less forms and minute technicalities, and the plan of reform is, so 
to reduce and simplify our code. as to leave no field for the quibbles 
and subtleties of lawyers. This theory of a more simple and 
efficient judicial machinery, is plausible. It is quite easy, indeed, 
for an amiable and benevolent theorist to sit down and picture out 
a simple tribunal, composed of a few upright judges, adjudicating 
according to the plain rules of equity, without ponderous formali- 
ties, and minute pleadings, or the professional conflicts of lawyers. 
But is such a scheme practicable? Constituted as the world is, 
would it be easy always to find fit judges fer such a tribunal? and 
when found, could we be sure that the appointing power would al- 
ways commission them? Would the decisionsof such a tribunal 
never conflict with previous judgments? Would not even the 
most honest judges, without the guidance of precedents and specific 
rules, often differ in the application of general principles? We 
should fear the practical results of such a system. It might do in 
a purer state of society, where all men were honestly seeking to 
do justly and to love mercy ; but in the actual condition of human 
nature, the attempt to carry it into practice would be like at- 
tempting to live in a habitation which had been very simply and 
beautifully constructed for the temperate and bland climate of 
Eden, instead of one erected as a shelter from the heat, and cold, 
and storm, and rain of this rugged earth, on which we live. Our 
rights under such a system, instead of .being secured by written 
rules, would be left to the changeful moods of irresponsible judges; 
and although we might hear no more of “ the law’s delay,” we might 
hear much more of “ the lawless haste;” and what is now called 
“the glorious uncertainty of the law,” would be but poorly im- 
proved by the substitution of unrestrained judicial discretion—at 
sea, without chart or compass, and sailing like the ancient navi- 
gators, by no other guides but the distant stars. 

“The judicial tribunals of ancient Rome were framed upon the 
principle of dispensing with written pleadings, and giving un- 
limited discretion to Judges. In criminal cases, their Courts not 
only determined the law and the fact, but exercised the pardoning 
power in connection with the judicial; and on occasions when 
they deemed it proper, they did not scruple to raise their authority 
above the written law itself. But did such tribunals excludé the 
employment of legal advocates? Nay, they opened for them a 
much wider field for deception, and only exposed the rights of 
citizens more fully to their oratorical arts and impassioned ap- 
peals. For advocates, with them, were not obliged, as with us, to 
confine their arguments and evidence to a written accusation, or 
indictment, carefully defining a single offence. They were al- 
lowed to scour the whole life of the accused, in search of mate- 
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rial to prejudice his cause, and to make appeals to the passions, 
which in our Courts would be immediately rebuked, as illegal and 
impertinent. 

“The Justice, which presides at our tribunals, is well repre- 
sented as a Divinity of calm, serene visage, poising golden scales 
with a steady hand, and although the extreme care with which 
she excludes every breath of wind which may disturb the polished 
balance that she holds, the coldness with which she repulses all 
irrelevant appeals to the feelings, and the apparently prudish 
dignity with which she enforces the strict observance of some of 
her old-fashioned formalities, and minute rules, may excite the 
censure or ridicule of superficial observers, they who un‘lerstand 
her character best, approve her most. And especially do they 
behold her with admiring preference in comparison with the 
genius of the ancient tribunal, lending her ears to the appeals 
of party or personal prejudice ; weighing in the same scales the 
facts of testimony and the figures of forensic rhetoric, and baulk- 
ing the dictates of conscience by yielding to the impulses of feel- 
ing. Nay, give us, by all means, deep feeling, strong emotion, 
and lively imagination, in their proper places ; but keep them from 
the bench! clothe them not with the judicial ermine. When life, 
liberty, and property are at stake, give us cool, passionless, un- 
fanciful justice, rigidly following her written rules—free from all 
extraneous influences, and acting only from her own pure impulses. 
This is an imperfect personification of the theory of our judicial 
system. In vain do we search the records of antiquity for a bet- 
ter. 

“ And we would remind the advocates and admirers of judicial 
simplicity, that modern examples of it are by no means encourag- 
ing. Under the most despotic governments, judicial proceedings 
are, generaily, very simple, summary, and informal. Savage tribes 
use very little form or delay in judicial process. Turkish tribu- 
nals recognize very few laws, we believe no lawyers, and are very 
prompt in awarding and executing their decision? The Spanish 
Inquisition was a very simple, energetic Court, which would, no 
doubt, have disdained to trouble itself with listening to the conflict- 
ing arguments of legal advocates! Now we feel assured that our 
amiable modern theorists have no sympathy with such judicial 
simplicity ; and if we would avoid a return toward it, let us be- 
ware of hasty innovations in a system which has been moulded 
and matured by the wisdom of ages. While we admit the possibility 
of improvement, and advocate no obstinate opposition to well- 
considered reforms, let us take care, lest, by undoing a fastening 
of some principal car in the great ascending train of civilization, 
we produce a rapid and dangerous retrograde motion, toward the 
rough and precipitous regions of barbarism!” 


All will join with us in admiring the beautiful idea of justice 
presented in one of the above paragraphs. But we think few in- 
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telligent lawyers, at least, of the Progressive school, will sympa- 
thize with the apparent admiration of the author for the cumbrous 
forms and technicalities which now surround the administration 
of justice. 

But this subject of Law Reform is not in the bill, as gathered 
from the title-page. Let us return to the more immediate subject 
of the address, which we infer to be the morals and utility of the 
legal profession. 


Their Truthfulness. The discussion of this question begins thus : 


“ We inquire, first, then, Is the legal profession evil, per se? 
Is it morally wrong in itself? Very few well informed persons 
would venture to answer this question with a round, unqualified 
affirmative, and yet there are many intelligent people, who would 
feel constrained to express an honest doubt upon the subject. 
They would be disposed to ask—‘ Is not a main part of the busi- 
ness of lawyers to pervert truth? Is not willful premeditated 
falsehood one of the essential features of their profession?’ If 
the charge insinuated in these questions were true, it would be 
condemnation absolute, and we could not, of course, utter a syl- 
lable in vindication of the bar. but, while we must acknowledge 
that there is much in the public duties of the profession to temp! 
to untruthful representation, or false coloring, we can perceive 
nothing which necessitates it. We certainly believe it to be possi- 
ble for a lawyer to pass through his professional career with a 
veracity as little tainted as that of the mass of good men in other 
pursuits ; and that possibility (allowing it to be nothing more) im- 
plies that his vocation is not, per se, untruthful. Andif we allow 
the mere danger of violating veracity to be a sufficient reason for 
turning aside from this profession, where shall we stop? For 
what pursuit or occupation is free from it? Let it be remembered, 
that mendacity is no sectional or professional thing. It belongs, 
exclusively, to no class, but is a common fault—a generic feature 
of fallen humanity. It is Satan’s original coin, first palmed upon 
our first parents, and then multiplied with the multiplications of 
our race. Physicians sometimes deal in it ; mechanics too often 
make a free use of it; and he must be a bold man who denies that 
there is much of it circulating among merchants, of all classes— 
not only retailers, and small dealers, but larger operators, and 
bold speculators.” 


The reader will see that lawyers are not considered more men- 
dacious than physicians, mechanics, and merchants. Nothing is 
said about priests. Yet, without speaking lightly of the clerical 
profession, which we deeply revere, we wish, in all sincerity, to 
propound this question: In which of the two professions—the 
lawyers or the clergy—has the greatest amount of falsehood—not 
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intentional, of course —been perpetrated in the last eighteen cen- 
turies? Let this question be answered by each of the sects, as to 
any or all of the others, and we are inclined to think that the law- 
yers wonld have an immense advantage over the priests; that 
lawyer-craft had never yet got ahead of priestcraft. But recrimi- 
nation is not justification: and there seems to be a sort of an at- 
tempt at an apology for our mendacity in the following remarks: 


“In must be acknowledged, however, that in the matter of 
veracity, the members of the legal profession stand upon peculiar 
ground. They have a temptation altogether sui generis, in their 
supposed license to dispense with the obligation to strict verity in 
their public forensic addresses. This, it is thought, gives them a 
monopoly of all the trade in deception, which lies within certain 
latitudes. And when they are wearing their professional badge, 
and sailing under their official flag, they seem to claim exemption 
from, at least, the more stringent laws of veracity. 

“ ‘When a man, in any other pursuit, utters an untruth, how- 
ever ingeniously polished or disguised, it is regarded as a personal 
offence, for which the man himself is responsible, and not his vo- 
cation. But when a lawyer, in his place at the bar, deals in sub- 
tle misrepresentation, or ingenious coloring, it is looked upon as a 
mere professional act—to be answered for, if at all, not by the 
man, but by the /awyer, who is always, of course, a privileged per- 
sonage, wholly above human censure. 

“This distinction between professional and personal untruths, is 
peculiar to the bar; and, in all candor, we must repudiate it, at 
once, as unreasonable and inconsistent with the highest standard of 
morality. Custom, we are aware, recognizes it, to a great extent; 
and it is not without the sanction of some great names. A writer, 
no less distinguished than Paley, asserts, that it is no blamable 
breach of truth ‘for an advocate to assert the justice, or his be- 
lief in the justice, of his client’s cause,’ whether the assertion be 
sincerely or insincerely made. He defines a lie to be ‘a breach 
of promise, because he who seriously addresses another, tacitly 
promises to speak the truth.’ And the argument in vindication of 
untruth, advanced by an advocate at the bar, is, that ‘no confi- 
dence is violated, because none is reposed ; no promise to speak 
the truth is violated, because none was given, or intended to be 
given.’ Such reasoning is plausible; and it might answer, per- 
haps, if veracity were a mere promissory or conventional arrange- 
ment, between man and man, involving no responsibility to a 
higher power. But itis not so. The law of veracity is the law 
of God. Itissues, like other moral laws, from His essential char- 
acter—His own immutable love of truth. And the stream is as un- 
changeable as the fountain. No professional license, nor any 
other dispensation of human power, can absolve a man from the 
obligation of the inspired precept—‘ Speak every man truth with 
his neighbor.’ 
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“Should it be said, that such a standard of veracity as we hold 
up, would implicate, more or less, the whole legal fraternity, we 
answer, We hope not. But admit it, and itis only allowing what 
we have already asserted, viz., that no human profession, in its 
practical working, comes up to a perfect moral standard. But 
what then? Must we seek to abolish the vocations of life, be- 
cause they are not practically perfect ? That would be obviously 
absurd and impossible! Nay, we must strive to elevate and im- 


prove them all, and bring them just as near perfection as we can.” 


Their Sense of Justice. We quote the whole of what is said upon 
this question: 


“But another charge brought against the morality of the bar, 
is that of injustice in prosecuting dishonest claims. It is some- 
times asked, does not this profession, by its very nature, advertise 
itself for hire, in any cause, however unjust? ‘ Iras et verba locant? 
‘they let out for hire their passions and their words, was the 
severe sarcasm of an ancient satirist. Now it is said of a more 
sacred calling, ‘the laborer is worthy of his hire.’ Hire. there- 
fore, is not, in itself, degrading; and lawyers, in common with 
other men, have certain necessary wants, which must be met, and 
cannot be supplied by such etherial substances as fame and praise. 
A fuir compensation for their services, is their undoubted right; 
and although the temptations to lend themselves to unjust suitors, 
are often great, they are obviously under no obligation or necessity 
to engage in such service. Nofee or reward, should induce an hon- 
est advocate to aid a client in the plain and palpable violation of 
justice. 

“ But here, perhaps, it might be asked, What do we mean by 
justice ? Do we mean moral justice, or mere legal justice? For 
members of the bar are sometimes censured for prosecuting legal 
claims agamst moral justice. The best legal systems which the 
wisdom of man can devise, will occasionally bring legal right into 
conflict with natural justice. For example: under the testa- 
mentary system, a father may, from mere whim or caprice or other 
wicked motive, devise his whole estate from his own family to a 
worthless stranger, and the Court would be bound to enforce the 
unnatural will. Under the law of Infancy, a minor may contract a 
debt, with an honest creditor, and repudiate it as soon as he comes 
of age. Under the law of Conveyances, an apparently slight de- 
fect in the papers, may divest the title of a bona fide purchaser. 
And under the statute of Limitations, a debt may be /egally barred, 
when the moral obligation to pay it has actually been increased, 
rather than diminished, by long indulgence. Now the general 
principles of law, under which such occasional hard cases occur, 
are not mere technical rules or artificial regulations. They are, 
on the whole, wise and wholesome, if not indispensable to the 
general security of the rights of property; and the question is, 
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whether, in such a case, a lawyer can, with a good conscience, 
prosecute the /ega/ claim, directly against the moral right. 

“ Advocates of the affirmative of this question, might argue 
that, theorize as we may, human law must always be the practi- 
cal regulator of civil right. Judges and other officers of Court 
must conform to it, and why not lawyers? If a lawyer has no 
moral right to prosecute a legal claim to judgment against justice, 
how can aconscientious Judge, in such a case, award a decision 
—or a juror obey the instructions of the Court—or a clerk enter 
the judgment, or a sheriff execute it? Is it said that the judge 
or the sheriff has no option, but is bound by his oath of office to 
enforce the law, whatever it be? It may be answered, no—the 
judge may resign or be impeached, and the clerk or sheriff may 
suffer the penalty of refusing to actin the case! And if moral 
justice be, in every instance, the only rule that conscience can re- 
cognize, no human authority, or oath of office, or anything else, can 
justify an officer of the law in enforcing judgment against it! 
‘Fiat justitia ruat celum,’ is the stern maxim to be followed. For 
no dread of consequences can justify a direet trespass upon moral 
right. We must not do evil, that good may come. If, then, a 
lawyer cannot, with a good conscience, prosecute a legal claim 
against moral right, how can a conscientious judge award judg- 
ment in a similar case ? 

“Such argument is specious; and although a sound conscience, 
which moves quicker than logic, may decide against it, we have 
found some intelligent and sagacious minds, unable at a glance, 
to point out with precision, just where the fallacy lies. An un- 
prejudiced mind quickly feels that a judge who awards judgment 
in such a case officially and reluctantly, is not blamable in the same 
degree, with the lawyer who acts professionally and spontaneously. 
But although the trespasses on strict morality may be different in 
degree, are they not the same in kind? We answer, that the founda- 
tion of all justice and right, as between man and man, is the 
second great commandment, ‘Thou shalt love thy neighbor as 
thyself’—that is, * As ye would that men should do unto you, do ye 
even so unto them.’ The question then is, can a conscientious man, 
in view of this law of love, bind himself by an oath, to execute, as 
a judge, a system of laws, which, although on the whole, wise and 
good, will occasionally, incidentally and unavoidably, conflict with the 
moral rights of individuals ? 

‘Now it appears to us, that a wise man, appointed a judge 
under such a system, would be like a conscientious and experi- 
enced navigator, asked to take the command of a ship, bound on 
a voyage of benevolence. He might feel that the ship was as 
good as could be expected, and that the voyage, on the whole, 
would be a great benefit to his fellow beings. But stilhhe would 
know that no ship was perfectly safe, and that in a long voyage 
mutinies might occur, or storms or other perils arise; so that in 
despite of all his care or diligence, some might perish by strife or 
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disease, and others be swept overboard by the waves. What 
ought a conscientious and benevolent navigator to do in such a 
case? We should answer unhesitatingly, let him take charge of 
the ship, and trust to providence. 

“ And is not a conscientious judge, engaging, on oath, to exe- 
cute the best system of human laws, just about in the moral posi- 
tion of such acommander? Although he may know that the sys- 
tem may occasionally work injury to individuals, which he cannot 
prevent without risking or wrecking the whole, he may feel that 
the aggregate of good which he can accomplish, is so much greater 
than the incidental ills likely to accrue, as not only to justify but 
require his acceptance of the office. 

‘‘But not so the lawyer, who has voluntarily embarked in the 
same ship. He is not, like the captain, bound, in every storm or 
time of danger, to be at some particular post, and to feel respon- 
sible for the entire vessel; but is at liberty to go to every part, and 
certainly bound, as an honest and benevolent man, to prevent all 
the evil he can; and if he lends his aid to one of the crew to op- 
press another, he is clearly a partaker in the guilt of the act. 
Now, when a lawyer lends himself to a dishonest man, to plead 
the statute of limitations, or take any similar advantage to bar or 
defeat a fair claim, what does he, but willingly aid one of the 
crew of the great ship of state, to injure and defraud another? 

“It may sometimes happen, indeed, that legal technicalities or 
informalities may be used, not against, but in favor of moral right. 
And when a party is morally aggrieved, and wishes to lay hold of 
a legal technicality or formal defect, to force justice from his ad- 
versary, we can see no good reason why a lawyer should refuse 
him his aid. To use a legal informality to recover a moral right, 
is one thing—to employ it against such a right, is, of course, a 
very different thing. And we honor the advocate who constantly 
looks to a higher standard than any human law, as the rule of his 
professional action. Such a lawyer, in proportion to his gifts, is 
un ornament to his profession, and a blessing to the community. 
And this brings up our second general inquiry.” 


Now we respectfully dissent from the distinction here taken be- 
tween the duty of the Lawyer and the Judge. And, in giving our 
reasons, we will avail ourselves of views of professional integrity, 
published by us several years ago. [See Walker’s Introduction to 
American Law, 2d edit. p. 662-665. ] 

“‘ Supposing, then, that you have a competent knowledge of the 
law, and that you attend strictly to business, is any thing more re- 
quired? Undoubtedly one thing more, and that the greatest of 
all; I mean professional integrity. Be not misled by the false 


idea that cunning can be successfully substituted in its place. 
Now and then a trick or stratagem may succeed ; but in the end 
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chicanery always ruins him who practises it. Be as acute and 
discriminating as you please, but by all means avoid artifice. It 
never yet raised a man to honorable distinction. A cunning law- 
yer, if not a knave, is very likely to be mistaken for one; whereas, 
uncompromising probity is sure to win confidence in every quarter. 
You will find it as true in your practice, as in geometry, that the 
straight line is always the shortest distance between two points ; 
and that the most adroit manceuvring or finesse can never pfove a 
match for downright integrity. The rule 1 would inculcate not 
only excludes all indirection in doing business, but in obtaining it. 
Were [| to concentrate in a single word whatever I can conceive of 
despicable in our profession, it would be ‘ pettifogging.’ I would 
have you feel that it is infinitely better to wait years for a case, 
than to obtain it by fomenting litigation. Dig or beg, it necessity 
drive you to it, and it will be respectable: but resolve to starve, 
sooner than prowl about Courts for human victims. I am the 
more anxious to dwell upon the necessity of professional integrity, 
because the moral character which should belong to our profession, 
is often egregiously misconceived or misrepresented. The vulgar 
notion is that lawyers are seldom honest men. Because the pro- 
fession abounds with opportunities for the practice of dishonesty, 
and because occasionally lawyers have been found who have no 
scruples on this score, the exceptions are perversely mistaken for 
the general rule, and the more ignorant part of the community 
seem really to believe that the conscience of every lawyer can be 
bought and sold. They also affect to find scripture authority for 
this prejudice, in the woe so emphatically denounced upon law- 
yers; not knowing that a very different sort of lawyers are there 
anathematized. but the most efficient cause of this wholesale 
libel upon the profession, is to be found in the fact, that with very 
few exceptions, wherever you find a lawyer introduced into the 

opular fictions of the day, you find him represented as an arrant 

nave. I need not refer to instances, for hundreds will suggest 
themselves. You can scarcely call to mind a novel or a drama, 
where a lawyer figures at all, in which he is not made use of to 
help out some infamous scheme of villany. In fact, I have heard 
this very circumstance adduced to prove that rascality must be a 
prominent attribute of the profession. But be the cause of the 
misconception what it may, we know the fact to be, that popular 
sentiment is greatly against us, insomuch that the question is often 
asked, whether the world would not be better off, if there were no 
lawyers. No doubt it would be a happy state of society in which 
lawyers could be entirely dispensed with ; for it would be that per- 
fect state in which laws themselves would be superfluous ; and it 
may also be admitted that just in proportion as laws become simple 
and certain, the demand for lawyers will grow less, because liti- 
gation, which is their aliment, will be correspondingly diminished. 
But so long as the litigious spirit exists among mankind, and the 
uncertainty, which belongs to all human affairs, furnishes occasion 
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for its exercise, the principle which requires a division of labor in 
all other cases, will require it also in this; and we may safely con- 
clude that a distinct class of men will always be required to con- 
duct the litigation of their fellow men. Indeed those who join in 
the obloquy so generally cast upon us, seem to forget that in so 
doing they reproach mankind in the mass. Let the demand for 
lawyers be diminished, and the supply will correspond. Let men 
cease to be contentious, and be always ready to do right without 
compulsion, and lawyers will not trouble them. But while it is 
evident that without dishonest clients there would be no dishonest 
lawyers; and that as a profession we are grossly belied by this 
indiscriminate censure ; yet it may perhaps be safely admitted, 
that the standard of professional ethics is not always as elevated, 
as the honor of the profession requires it should be. In fact it is 
by no means easy to fix a precise standard. There is not perhaps 
a more difficult question in casuistry, than that which every law- 
yer has to decide, in determining the nature and extent of his pro- 
fessional obligations. We are however, to remember, at the out- 
set, that in becoming attorneys, we do not cease to be moral 
agents; that in pledging our services to our clients, we do not also 
pledge to them our consciences ; and therefore that no principle 
can justify us in doing, or our clients in requiring us to do for them, 
what we should blush to think of doing for ourselves. It is also 
obvious, that even on selfish principles, honesty is the best policy 
for us, as it is for all other men; and therefore that in consultations 
with clients, we are not only morally bound to tell them frankly 
our real opinions, but it is manifestly our interest so to do, because 
otherwise we shall soon cease to be consulted. Again, itis clear, 
that in conducting proceedings through the various stages of liti- 
gation, we can never be justified in attempting to mislead either 
the Court or jury, by wilfully misrepresenting the law ox the facts. 
Thus far there can be no room for hesitation. But if we believe 
that our client has the wrong side, and have candidly told him so, 
are we then justified in undertaking his cause, if he should persist 
in having it litigated? This is a question of no small difficulty, 
and it arises in two classes of cases; namely, first, when we 
believe the law to be against our client; and secondly, when, 
though the law may be with him, the abstract justice of the case 
appears to be against him. With regard to the first, when we 
think the Jaw to be against him, it would seem that after so inform- 
ing him, if he should still persist, we need not hesitate to act for 
him; because we are not infallible, and peradventure the law may 
turn out to be the other way; or he may have justice on his side, 
though the law may seem against him; and in either case, he 
ought not to be cut off from the chances of litigation. The chief 
difficulty then arises in the second class of cases, where we believe 
right and justice to be against our client, though the law may be 
with him. But even here, | have come to the conclusion, that no 
principle of moral obligation prohibits me from prosecuting his 
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cause. In the first place, ] am not an infallible judge of right 
and wrong, and possibly I may be mistaken, but at all events I am 
not his conscience keeper. I undertake only to assert his legal 
rights ; and if, in so doing, | make use of no chicanery or decep- 
tion, I come out of the cause with clean hands. The question of 
abstract justice is with him, and not with me; and I am as much 
justified in conducting his cause, as the judge i is in deciding it for 
him. But there is another more comprehensive view conducting 
to the same result. Every man, as a general condition of the 
social compact, has a right to have his case fairly presented before 
the Court ; and it is the province of counsel to assist him in so do- 
ing. Now although there may be particular cases which con- 
sidered by themselves, ought not to be prosecuted, yet as no line of 
demarcation can be drawn beforehand, to indicate which these are, 
if it were the duty of counsel to decide in each case, the prelimi- 
nary moral question, whether they ought to undertake it, their 
decision against any case would be a prejudging of its merits, 
which might operate prejudicially upon the final result; and on this 
account it is a good general rule, that counsel are not to be held 
responsible for the moral character of the cause they advocate, 


but only for the manner in which they discharge their duty. ‘This _ 


reasoning may be fallacious, but it has satisfied my own mind. I 
desire however to be distinctly understood. I abhor, as much as 
any one, the rascally maxim, that every thing is fair in litigation. 
T hold that the greatest fee ever offered is no justification for at- 
tempting to gain a cause by dishonest means; and I look upon 
that lawyer as essentially a knave, who practises upon such a 
doctrine. Such then are my views of professional integrity, as in- 
dispensable to professional success. I have considered the ques- 
tion chiefly in a worldly point of view. And the result is, that if 
there were no such thing, as religious or moral obligation, it 
would still be true, that the strictest honesty is the lawyer’s wisest 
policy. Confidence and trust are the life-blood of his being; and 
the Allwise Creator has ordained that integrity alone can inspire 
confidence and trust. Set out, then, with the unwavering pur- 
pose, that come what may, you will hold fast to your integrity ; 
and that the world may always know where to find you, by simply 
considering where you ought to be found. Let this unbending in- 
tegrity co-operate with a daily increasing knowledge of the law, 
and a faithful attention to the business committed to you, and 
your success is as certain as any thing future can be.” 


We leave it to the candid reader to decide who proposes the 
truer standard of professional ethics, the priest or the lawyer. 

The Utility of the Legal Profession. We quote all that the au- 
thor says on this topic : 


“{I. What is the practical influence of the profession? Is it es- 
sentially or beneficially connected with the interests of society? Now, 
in point of fact, so far as our historical light extends, the bar has 
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always been connected with the highest state of civilization and 
the freest and best human governments. A country without law- 
yers, is generally a country of despotism and darkness. A nation 
in which this profession is depressed and degraded, is apt to be 
low in the scale of moral and political prosperity. On the other 
hand, wherever we find the bar honorable and honored, as it is in 
England and in this country, we see the brighest moral and politi- 
cal light, and the highest security for life, liberty, and property. 
These are unquestionable facts, and if they do not prove that this 
profession is one of the positive causes of national prosperity, they 
at least prove it an invariable incident, or, if you please, a neces- 
sary evil—an evil as inseparable from good government, as fric- 
tion from the best machinery, or as noise and smoke from a busy 
and prosperous steam navigation. This is the most stinted praise 
that any candid opposer of the bar can award to it. And they 
who are so severely honest as only to allow it to be such a neces- 
sary evil, must be content to deal out the like poor compliment to 
the vocations of judges, peace officers, and physicians, and in a 
word, every other office or occupation, which the moral obliquity 
of man has rendered necessary for the protection and welfare of 
society. 

“ The connection subsisting between the best civil governments 
and the profession of the law, is not difficult to be traced. Any 
legal system, designed to afford the highest security to human 
rights, must leave as little as possible to mere human discretion, or 
the wayward will of man. Laws, therefore, must be definite, 
specific—of necessity, numerous—and by a like necessity, more or 
less complicated. Few suitors would be able to understand such 
a system in allits parts. Shrewd, intelligent litigants would have 
great advantages over their weaker adversaries: and all the 
ability of the most learned and impartial judges, would be unable 
to prevent imposition and wrong. And although opposing advo- 
cates at,the bar are not always equal in tact and ability, the dif- 
ference is not likely to be so great as between two litigants com- 
ing up ¢asually from the body of the community. So that, with- 
out the legal profession, or some other form of advocacy equiva- 
lent to it, ignorant honesty would often fall before talent, subtlety, 
and deceit.” 


We are glad to find that we are acknowledged to be useful, even 
though we should be placed upon the footing of a “ necessary evil.” 
We suppose that even the clergy do not profess to stand upon any 
better footing. If men were angels, and there were nothing but 
good on earth, we presume there would be as little occasion for 
priests as lawyers. But we must bring these remarks to a close. 
There is much that is impressive in this address. We commend 
it to the thoughtful perusal of all who can obtain it. Even where 
we differ from the author, we feel his power, and doubt not his 
sincerity. 
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ANSWERS FOR NEW JERSEY. 
[By Noan Hunt Scuenck, of the Cincinnati Bar.] 

1. Are aliens permitted, in your State, to hold real estate? 

A. Any alien, not being a subject of any State or power, which 
shall be at the time at war with the United States, may lawfully 
purchase real estate, and have and hold the same, to all intents 
and purposes, as any natural born citizen of the United States, pro- 
vided always, that he thereby secures none of the franchises of a 
naturalized citizen. Rev. Stat. 1, Law of 1817, § 1. 

Any such alien may also take by descent or devise, from any 
ancestor, whether alien or not, who left or bequeathed real estate 
from and after the enactment of the above statute. Rev. Stat. 2. 

The Declaration of Independence did not operate so completely 
to disunite the United States from England, as to subject all the 
British antenati to the disabilities of alienage ; their rights contin- 
ued until the acknowledgment by Great Britain of our Indepen- 
dence. Den v. Brown, 2 Halst. 305. 

An alien whose rights are guarantied to him by treaty, and who 
is thereby made competent to hold real estate, is competent to 
maintain an action to recover it. 0. 

An alien resident of New Jersey, who holds lands under a spe- 
cial law of that State, may sustain a suit in the Circuit Court re- 
lating to such land. Bonaparte v. The Camden and Amboy Railroad 
Company, 1 Bald. Rep. 216. 

2. What period of residence in the State is necessary to entitle a citizen to vote ? 

A. One year’s residence in the State, and five months in the 
county in which he claims his vote. New Cons. 1844, art. 11, § 1. 


3. Is the age of majority the same for both males and females, and what is it? 


A. No: males attain the age of majority at the age of twenty- 
one years, and females at eighteen. 

4, What are the requisites of a valid marriage? 

A. 1. That it be solemnized by a stated and ordained minister 
of the gospel, or by a duly appointed Justice of the Peace. Rev. 
Stat. 377. 

2. That the parties contracting are not related in blood, nearer 
than first cousins, and are possessed of the legal pre-requisites 
necessary to form a civil contract. Jd. 

3. That in the case of minors, the parents or guardians be pre- 
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sent, or being absent, that they signify their assent by a certificate 
duly authenticated. Jb. 

5. For what causes may married persons be divorced, and by what tribunal? 

A. 1. Divorce a vinculo matrimonii, may be decreed where either 
of the parties had a husband or wife living at the the time of such 
second or other marriage ; and that in all such cases, the marriage 
is invalid from the beginning, and absolutely void, and the issue 
is bastardized, and subject to all the legal disabilities of illegiti- 
macy ; 2. where the parties are within the degrees of relationship 
prohibited by law; 3. where either of the parties has been guilty 
of adultery; 4. where there has been a willful, continued, and 
obstinate desertion for the term of five years; but the decree or 
sentence of divorce in the last three named cases, shall not render 
illegitimate the issue of any marriage so dissolved. Rev. Stat. 923. 

Divorce a mensa et thoro may be decreed for extreme cruelty, 
either forever thereafter, or for a limited time, as shall seem just 
and reasonable. Jb. 624. 

In cases where a husband, without justifiable cause, abandons 
his wife, and refuses or neglects to provide for her, he may be de- 
creed to allow a suitable support and maintenance for her and her 
children. Jb. 

A divorce a mensa et thoro presupposes an existing, valid mar- 
riage between the parties. It is founded on some fact subsequent to 
the marriage, and does not dissolve the relation. It consists with 
a subsequent reconciliation of the parties, as weli as subsequent 
cohabitation on proper terms. Zule v. Zule, Sax. Chy. Rep. 96. 

The power of granting divorces is vested in the Court of Chan- 
cery. Sev. Stat. 922. 

6. Are foreign corporations permitted to establish agencies in your State? 

A. They are; but in cases of foreign Life, or Fire Insurance 
Companies, the agent is bound to give bond, with freehold secu- 
rity, conditioned in the penal sum of one thousand dollars, to ren- 
der a semi-annual account to the collector of the county, of all 
moneys and securities received for premiums or insurances ef- 
fected, and pay, by way of tax, for the use of the State, two and 
a half per cent. upon the gross amonnts of such receipts. Rev. 
Stat. 1017. 

The above statute does not extend to such foreign Mutual Insu- 
rance Comppnies, as, by their charters, or by-laws, do not contem- 
plate the making of dividends, or division of profits. Jb. 1018. 

7. Have you a law for limited partnerships? and what are its leading features? 
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A. A law authorizing and regulating limited partnerships is in 
force in New Jersey, but as its features are precisely the same as 
those of the New York statute, I take the liberty of referring to 
«“ Answers for New York,” (Vide Western Law Jour. Aug. 1849,) 
where the provisions of the New Jersey law are detailed at length. 

8. What is the legal rate of interest, and what is the consequence of contracting for 
more? 

A. Six per cent. per annum is the rate of interest recognized 
by the statute, and all contracts, of whatever kind, stipulating for the 
payment of a larger per centage are utterly void. Rev. Stat. 795. 

Any person receiving more than six dollars for the use of one 
hundred for one year, and after that rate for a greater or less sum, 
or for a longer or shorter time, forfeits the whole amount of the 
principal. 0. 

Any borrower of money or merchandise, may exhibit a bill in 
Chancery against the lender, and compel him to discover, upon 
oath, the money or merchandise really lent, and all agreements, 
bargains and contracts, which shall have passed between them, 
relative to such loan, or repayment thereof, and the interest or 
consideration for the same; and if thereupon, it shall appear that 
more than legal interest was taken or reserved, the lender shall be 
obliged to accept his principal money or merchandise, or the value 
thereof, without interest, and pay costs, but shall be discharged 
from all other penalties of this act; provided, that such bill be ex- 
hibited before any suit shall have been instituted by virtue of the 
section next preceding. Rev. Silat. 796. 

9. Do you allow imprisonment for debt, and under what circumstances? 

A. Imprisonment for debt is not allowed, except under the fol- 
lowing circumstances. By an affidavit made in due form, and to 
the satisfaction of the Justice or Commissioner, of the amount 
of the debt due, and the nature thereof, with the particulars, and 
also satisfactorily establishing upon oath, one or more of the fol- 
owing particulars: 1. That the defendant is about to remove any 
of his property out of the jurisdiction of the Court, with intent 
to defraud his creditors; or 2. that he has assigned, removed, or 
disposed of, or is about to assign, remove, or dispose of any of his 
property with intent to defraud his creditors ; or, 3. that the defen- 
dant has property, or rights in action, which he fraudulently con- 
ceals ; or, 4. that the defendant fraudulently contracted the debt or 
incurred the obligation, respecting which such suit is brought. 
Rev. Stat. 321. 
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Upon such proof being made, the justice will make an order to 
hold to bail, and upon such order, a capias ad respondendum may 
issue. Ib. 

The capias ad satisfaciendum is not awarded nor issued, except, 
1. upon satisfactory proof being made before a Justice or Commis- 
sioner, establishing the particulars specified in either the subdivi- 
sions of the first section of this act; or, 2. that the defendant has 
rights or credits, moneys or effects, either in his own possession, or 
in the possession of other persons, to his use, of the value of fifty 
dollars or upwards, which he unlawfully or fraudulently refuses to 
apply in payment of judgment held against him. Rev. Stat. 322. 

When an order to hold to bail has been duly made, and remains 
in force, a capias ad satisfaciendum may issue without further proof. 
Ib. 

The act to abolish imprisonment for debt was passed March 2, 
1842. Pamph. Laws, 1841-2, 130. 

10. Have you a bankrupt or insolvent law, and what are its leading features? 

A. There is a law to this effect, in force in New Jersey, and its 
leading features are the following, viz. 

Any person who is in actual confinement for debt or damages, 
and is willing to deliver up to his creditors all his estate toward 
the payment of their claims, has leave to present a petition to the 
Court of Common Pleas, setting forth the causes of his confine- 
ment, and containing an account of his whole estate, and an in- 
ventory of his deeds, bonds, &-c. together with a list of creditors, 
and the sums due them respectively. On such application, the 
Court names a time and place for hearing what can be alleged for 
or against his liberation, due notice of which hearing is served on 
all the creditors. 

At the time of the hearing, the debtor exhibits his account and 
inventory, and answers upon oath all questions proposed by the 
Court, touching and concerning the disposition of his estate, and 
the truth and fairness of the account and inventory. 

If, after the hearing, the Court and creditors are satisfied that 
the conduct of the debtor has been fair, upright, and just, the 
Court will appoint an assignee, to whom the debtor will execute 
an assignment of all his real and personal estate, for the benefit 
of his creditors, excepting such property as is by law exempt from 
execution. Upon this assignment being made, the Court will di- 
rect the discharge of the debtor from confinement, on account of 
any debts by him previously contracted. Rev. Stat. 325, 6, 7. 

Vou. Il. x. s.—No. 1. 3 
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On a trial between the debtor and the opposing creditors, under 
the insolvent laws of this State, the preliminary proceedings are suf- 
ficient to warrant a verdict and judgment in favor of the debtor, un- 
less opposed by adverse evidence. If from a view of the whole 
law, or from other laws in pari materia, the evident intention is dif- 
ferent from the literal import of the terms employed to express it in 
a different part of the law, then the intention should prevail, for that, 
in fact, is the will of the legislature. Bacon v. Wright, 1 Green 240. 


11. What are the damages on protested bills of exchange ? 


A. The damages on protested bills of exchange are not regulated 
by statute in New Jersey. 


12, Have you any State legislation on the subject of insurance, and what is it? 

A. None; except what may be found in substance, in the answer 
to question 6. g. v. 

13. Have you altered the general law governing negotiable paper, and in what par- 
ticulars? 

A. All inland bills of exchange of the sum of eight dollars and 
upwards are put on the same footing as foreign bills of exchange. 
Rev. Stat. 798. 

A parol acceptance of a draft or bill will bind the acceptor. A 
promise to accept made before the acceptance of the bill, will amount 
to an acceptance in favor of the person to whom the promise was 
communicated, and who took the bill on the credit of it. An ac- 
ceptance may be implied as well as expressly given. An acceptance 
after the time of payment is good, and binds the acceptor. Williams 
v. Winans, 2 Green 339. 


14. Have you an attachment law, and what are its leading features? 


A. Upon the oath of the creditor, that he believes his debtor ab- 
sconds from the State, or is not a resident therein, a writ issues at- 
taching all the property of such debtor. On the return of the writ, 
due notice is given for two months successively of such attachment, 
at whose suit, &c. to afford opportunity for other creditors to file 
their claims. 

When the plaintiff believes there are any of the effects of the de- 
fendant in the possession of any other person, and is in fear of such 
person absconding before he can obtain judgment and execution, he 
may, upon oath to the above effect, institute suit by cupias ad re- 
spondendum, and hold the garnishee to special bail, which suit is 
continued until after the adjudication of the suit against the defen- 
dant in attachment. Rev. Stat. 48. 
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15. What are the requisites of a valid deed, for the conveyance of land in your State? 
And will a deed made elsewhere, without these requisites, be good? 

A. Every deed for the conveyance of land in New Jersey, must 
be made by the freeholder himself, or his authorized agent, and must 
be duly signed, sealed, attested, acknowledged, and delivered. 

The execution and acknowledgment of a deed of conveyance, is 
not sufficient ; it must be delivered to the purchaser, actually, or in 
contemplation of law, to pass the title. Crawford v. Bertholf, Sax. 
Chy. Rep. 458. 

A deed may be delivered by any acts or words evincing an intent 
to deliver, provided such intent have reference to the present time. 
Folly v. Vantuyl, 4 Halst. 153. 

By the “‘act respecting conveyances,”’ passed June 7, 1799, and 
the supplement thereto, passed Nov. 26, 1801, a deed of lands duly 
executed and acknowledged, or proved, is valid and operative, and 
has full force and effect between the parties thereto, and upon their 
respective heirs, although never recorded. Den v. Richardson, 1 
Green, 44. 

A deed of lands, if recorded within six months, is valid and ope- 
rative, and has full force and effect against a subsequent deed, to a 
bona fide purchaser, without notice, although such subsequent deed 
is first recorded within that period. Id. 

A deed of lands, not recorded within six months, may be subse- 
quently recorded. A deed of lands, not recorded within six months, 
although afterwards recorded, is not valid and operative against a 
subsequent deed to a bona fide purchaser, without notice, if such 
subsequent purchaser has lodged his deed to be recorded before the 
prior deed is lodged with the clerk for the same purpose. 0. 

To admit a conveyance to record, it must be first acknowledged 
by the party who shall have executed it, or proved by one or more 
of the subscribing witnesses, as follows: If the grantor be in New 
Jersey, before the Chancellor, or one of the Justices of the Supreme 
Court, one of the Masters in Chancery, one of the Judges of the 
Common Pleas, or a Commissioner for taking the acknowledgment 
of deeds. Rev. Stat. 639, § 1—854,§1. Ifthe grantor or witnesses 
reside in any other of the United States or Territories, the acknowl- 
edgment must be made before the Chief Justice of the United States, 
or one of the Associate Justices, a District Judge of the same, any 
Judge or Justice of the Supreme or Superior Court of any State in 
the Union, or in the District of Columbia, the Mayor, or chief 
magistrate of any city, where the party or witnesses may be. Rev. 
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Stat. 641: or, a Commissioner, appointed by the Governor of this 
State, under the act of 1846. Rev. Stat. 854. When the grantor 
or witnesses reside in a foreign country, the acknowledgment may 
be made before any Court of law, Mayor, or chief magistrate of 
any city where the party or witnesses may reside. Rev. Stat. 641. 
No estate of a feme covert passes without a previous acknowledg- 
ment made by her, in private examination, apart from her husband, 
that the conveyance on her part was her own voluntary act. Rev. 
Stat. 640. No deed for the conveyance of property within this 
State, made by parties resident without the State, will be sufficient 
to pass the title, unless made agreeably with all the provisions of 
the New Jersey statutes referring thereto. Passim. 

16. Please answer a similar question with respect to a will. 

A. All wills and testaments that shall be made in writing, signed 
and published by the testator, in presence of three subscribing wit- 
nesses, and regularly proved and entered upon record, are declared 
to be sufficient to devise, bequeath, and convey all manner of estates, 
as effectually to all intents and purposes, as if such property had 
been conveyed by the testator in his life-time. Rev. Statutes 636. 
It is also requisite that the testator be of full age, and of sound and 
disposing mind and memory. Jb. 364. A copy of any will or tes- 
tament, legally made in any other State, devising or bequeathing 
any estate within New Jersey, when duly authenticated, is received 
in evidence, and esteemed valid and sufficient. Jb. 636. 


17. Does your law allow foreign executors, administrators, or guardians, to act in 
your State, in relation to property situated there? 


A. It does, under certain restrictions. Vide Rev. Stat. 362; Ib. 
337; Act of March 2, 1847. 


18. What are the requisites for admission to your Bar? And have you any law regu- 
lating attorneys’ fees? 


A. No person is admitted to practice as an attorney at law in 
New Jersey, who shall not have attained majority, and unless he 
shall first submit himself to an examination before one or more Jus- 
tices of the Supreme Court, and thereupon give satisfactory evi- 
dence of his learning in the law, and his knowledge of the practice 
thereof, as established in this State. 

No person is admitted to examination, unless he shall have served 
a regular apprenticeship or clerkship with some practising attorney 
of the Supreme Court, for the term of three years, if he shall have 
been, previous to the commencement of such service, a graduate of 
any College or University, and four years, if he shall not so have 
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graduated ; and shall be of good moral character; nor shall any 
person be admitted, unless he produce a certificate from the attorney 
with whom he served his clerkship, that he has not at any time dur- 
ing his service, been engaged in or pursued any business or employ- 
ment, incompatible with the full, fair, and bona fide discharge of 
such clerkship. No person is admitted to practice as counsellor at 
law in New Jersey, unless he first submits to examination as afore- 
said, and gives satisfactory evidence of his knowledge of the prin- 
ciples and doctrines of law, and of his abilities as a pleader, and 
unless he shall have practised in this State as an attorney, for the 
space of three years. 

No attorney from another State is admitted to practice in this 
State, unless he submit to examination as aforesaid, nor shall he be 
admitted to such examination, unless the time which he shall have 
served as a clerk, and the time he shall have practised as an attor- 
ney in such State, shall, in the whole, amount to four years at 
least, and shall produce satisfactory proof of his moral and profes- 
sional standing in the State from whence he comes; provided, that 
no such person shall be at all admitted, unless an attorney from this 
State would be admitted on the same or equally liberal terms. Any 
counsellor at law from any other State, of good standing there, may, 
at the discretion of this Court, be admitted pro hac vice, to speak in 
any cause in this Court, in which he may be concerned. Rules of 
Supreme Court, 7, 8, 9. 

A law regulating fees, and allowing costs to attorneys, was enacted 
in 1795, and has been in full force and virtue ever since. Rev. Stat. 
Tit. xiv. chap. 3. 


LIABILITY OF NEWSPAPER AGENTS FOR LIBEL. 


Thos. R. Callender, a newspaper agent in Philadelphia, has been 
convicted of a libel in selling a copy of the New York National 
Police Gazette, which contained a libellous article on the Rev. Mr. 
Gihon, of that city. He was sentenced to pay a fine of $150 and 
costs, and give bail to keep the peace for one year. T'wo or three 
periodical dealers were served in the same way. Judge Kelly inti- 
mated that hereafter persons convicted of selling libellous New York 
papers would not get off so easily, and that imprisonment would 
form the principal punishment in their sentences. 
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SUPREME COURT OF THE UNITED STATES, IN VACATION. 


Tue Strate or PENNSYLNANIA UV. THE WHEELING AND BELMONT 
Bripce CoMpANY AND OTHERS. 


MOTION FOR INJUNCTION BEFORE MR. JUSTICE GRIER. 


[We have procured an authentic report of this very important case, from which we 
extract the points made by counsel, and the opinion of the Court.] 


That the Wheeling Suspension Bridge is not such as was authorized by its charter; it 
will obstruct navigation of the Ohio rive-, and is a public nuisance. 

That the Bridge Company are bound strictly by their charter, and cannot subject navi- 
gators to trouble, expense, or delay. It is no excuse that the encroachment upon 
navigation is a small encroachment, or a little nuisance; nor is the additional cost 
and expense of properly constructing the bridge any excuse. 

That as the State of Virginia has not authorized this bridge, she is not a necessary 
party to this proceeding. 

That the present application is not too late, becausc there was no reason to anticipate 
that the defendants would violate their charter. 

That the right of the State of Pennsylvania to proceed for an injunction against a 
nuisance to her citizens without her own territory, is a new question; but if she 
could not, on that ground, yet by reason of the injury to her own public works, it 
is probable that she may proceed in this Court. 

The defendants are ordered to answer in thirty days; the cause will have precedence 
on the list, and on the first day of the next term of the Supreme Court of the United 
States, the complainant has leave to move for an injunction as prayed for. 

The owner of every boat which may be hindered or delayed in the mean time from 
passing along the river by the obstruction of the bridge, will have a clear remedy at 
law to recover damages against the Company, and the individuals engaged in its 
erection. 

If the defendants proceed in the mean time to complete the bridge, they will gain no 
equity thereby; but if judgment be obtained against them, they will be compelled 
to abate the nuisance at their own expense. 


On the sixteenth of August, at the Court Room of the Circuit 
Court of the United States, in the City of Philadelphia, before 
Mr. Justice Grier, one of the Judges of the Supreme Court of the 
United States, Mr. Stanton appeared to move for an injunction in 
behalf of the State of Pennsylvania, at the instance of her Attorney 
General, against the Wheeling and Belmont Bridge Company, and 
their agents, William Ottison and George Crofts. 

The Complainant’s counsel read affidavits to show among other 
things: 

1. The amouut of steamboat trade and commerce of the Ohio, 
between Pittsburgh and the ports of Cincinnati, Louisville, St. 


Louis, New Orleans, and other places on the Ohio and Mississippi 
rivers. 
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2. That a large portion of the steamboats engaged in this trade 
are owned and navigated in whole or in part by citizens of Penn- 
sylvania. 

3. That the principal steamboats engaged in this trade require 
for free passage from 60 to 80 feet space above the water surface, 
and as now constructed, cannot, on high water, pass the bridge at 
Wheeling. 

4. That the present diameter and height of their chimneys has 
been found by experience to be essential to their speed and capacity, 
and cannot be reduced without impairing the fitness of the boats for 
profitable and useful trade and commerce. 

5. That their chimneys cannot be lowered so as to pass the bridge 
at Wheeling on high water, without changing their construction, at 
a great expense; and the process of lowering and hoisting will al- 
ways be attended with expense, delay, and imminent hazard to the 
safety of the boat, its crew and passengers,—chimneys being 6 feet 
in diameter, and over 40 feet above the hurricane deck. 

6. That the Pittsburgh packets, and other boats of the largest class 
have been accustomed to navigate the river to and from Pittsburgh, 
at their present height, and no boats lower their chimneys, except 
when compelled by the state of water in the river to pass through 
the canal around the falls at Louisville. 

7. That the boats accustomed to lower at Louisville, are built 
with reference to passing through the canal, and are much smaller in 
size and capacity, than the Pittsburgh packets, and other boats ac- 
customed to navigate the rivers in high waters. 

8. That in the opinion of many practical men, it is impossible to 
reduce or lower the chimneys of such boats as are engaged in the 
packet trade. And that the bridge at Wheeling will so obstruct 
their navigation at high water, for which they are specially adapted, 
as in a great measure to exclude them from business and diminish 
their value—there being seven packets costing each from thirty to 
forty thousand dollars. 

9. That the bridge at Wheeling will so obstruct navigation, that 
a large portion of trade hitherto accustomed to pass and repass to 
and from Pittsburgh, will be excluded from that port and other ports 
of Ohio and Pennsylvania above Wheeling. 

10. That in the opinion of competent engineers, a bridge might 
be so erected as not to obstruct navigation. 

Mr. Stanton, in support of the motion, claimed— 

1. That any unauthorized obstruction to navigation of the Ohio, 
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it being a public navigable river and common highway, is a public 
nuisance that may be enjoined by a court of equity having jurisdic- 
tion. 

2. That the Wheeling bridge is an unauthorized obstruction to 
navigation of the Ohio river. Being erected by a private company 
over a public navigable river and common highway, the presumption 
is that it is a nuisance, and the burden is on the defendants to show 
that it is no impediment to navigation. That if the Virginia char- 
ter authorizes the erection of the bridge, affecting as it does naviga- 
tion of the Ohio, it isa regulation of commerce; that it operates to 
give a preference, by a regulation of commerce, to the ports of one 
State over another, and is therefore void on both grounds, being 
against these provisions of the Constitution of the United States :— 
‘‘<Congress shall have power to regulate commerce.” Art. 1, sec. 88, 
4th clause. ‘‘No preference shall be givenby any regulation of com- 
merce to the ports of one State over those of another.” Art. 1, sec. 
9, 5th clause. That the bridge now erecting is not in compliance 
with the terms, and is, therefore, unauthorized by the charter granted 
by the Virginia General Assembly. Although the charter does not 
prescribe the height of the bridge by specific numbers of feet, it re- 
fers to a well ascertained mark, known and recognized by the Com- 
pany, “the highest flood heretofore known,” admitted by the Com- 
pany 44} feet above low water level. It directs the bridge to be 
erected so as not to obstruct navigation by steamboats at that height. 
That direction is an imperative condition. Drew. Inj. 295. The 
The Company cannot enlarge their franchise on the ground that this 
was an extraordinary flood, and may never again happen. They 
must come up to the standard prescribed by their charter, or lose its 
protection. 

They took the charter cum onere, and, as was said by Story, J. in 
Charles River Bridge v. The Warren Bridge, 11 Pet.613: ‘The 
moment the charter was accepted, the proprietors were bound to all 
the obligations of their contract on their part. The proprietors took 
the charter, and must abide by their choice.” 

3. That the free navigation of the Ohio river being a right belong- 
ing to the citizens of Pennsylvania, she may sue in the Supreme 
Court of the United States to restrain an infringement of that right 
by the citizens of another State, and any Judge of that Court may 
grant an injunction. The party complaining being a State, sueing 
citizens of another State, the Supreme Court of the United States 
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has original jurisdiction. Const. urt. 3, sec. 7; Judicial Act, 1787, 
sec. 13; 1 Statutes at Large, 80. 

In vacation, an injunction may be granted by any Judge of the 
Supreme Court. Judicial Act, March 2, 1793, sec. 5; Conkling’s 
Treatise, 12; 1 Statutes at Large, 333; Livingston v. Van Ingen, 4 
Halls American Law Journal, 457; 2 Pet. U. 8. Dig. 457. 

The answer insists on the following grounds of objection to the 
proceedings: 

1. That if the evils imputed to this bridge were true, the persons 
injured might have remedy in the Courts of Virginia, and her At- 
torney General is ready to institute proceedings by quo warranto or 
indictment. 

2. That the complainant has no corporate capacity to become a 
party to a suit in the Supreme Court, to protect or vindicate the 
rights of her citizens, and prays that this part of their answer may 
stand for a demurrer or plea, as well as answer. 

3. The defendants admit that the citizens of Pennsylvania, in 
common with the citizens of the whole United States, are entitled to 
the use of the Ohio as a common or public highway, but claim that 
their bridge is not an obstruction, and is itself a connecting line of 
a great public highway, as important, as a means of inter-communi- 
cation, as the navigation of the Ohio, and “claim the principle of 
concession and compromise, which enters so largely into the struc- 
ture of our government.”? That the bridge will be very beneficial to 
the people of the neighboring States. 

4. That the State of Pennsylvania herself has set the example of 
authorizing bridges to be constructed across this stream no higher 
than this. 

5. That the report of certain engineers of the United States to 
Congress, in 1848, recommended a wire bridge, and gave as their 
opinion, that ‘‘ by an elevation of ninety feet, every imaginable dan- 
ger of obstructing or endangering the navigation would be avoided.” 

Also, that certain reports of committees in Congress recognized 
the necessity of a bridge at Wheeling, and recommended an appro- 
priation, stating that a bridge can be erected, that will not offer the 
slightest obstruction to the navigation. 

6. That the objections to the bridge are only to the insufficiency 
of headway for steamboats, and they aver that the headway left is 
amply sufficient ; that the highest usual rise of the river Ohio does 
not exceed thirty-eight and a half feet, but will not average thirty- 
five feet for spring floods, nor much exceed. twenty-nine feet ; that 

Vor. Il. x. 8. No. 1. 4 








26 Pennsylvania v. Wheeling and Belmont Bridge Company. 


the flood of 1832 was an extraordinary flood, which rose forty-four 
and a half feet above low water at Wheeling, on the 11th February, 
1832; that landings and warehouses were under water, and the river 
too high for navigation—or if navigated, that boats might have 
passed over Zane’s island. 

7. That for all useful purposes the pipes of steamboats need not 
exceed forty-seven feet above the water, and if the draft should not 
be sufficient at that height, that blowers might be added. 

That chimneys might have hinges on them so that they could be 
lowered without much inconvenience. 

That the bridge over the canal at Louisville does not give a head- 
way of over fifty-six feet, and chimneys of greater height usually 
have hinges to accommodate themselves to it, and steamboats made 
with high chimneys and without hinges, should conform, ‘‘ because 
the height of chimneys of steamboats above a certain limit involves 
secondary considerations of contingent and relative expediency or 
convenience rather than such as are of absolute importance or ne- 
cessity in connexion with the material or indispensable purposes of 
navigation.” 

8. That the bridge will not be an appreciable inconvenience to 
boats of the average class, whose height, they aver, will not average 
over fifty-two feet, and not sixty-five feet as stated in the bill: but 
it is admitted that there are boats whose chimneys are of greater 
height, which is asserted to be unnecessary ; or if necessary, they 
should be provided with hinges; that these high chimneys have 
been but lately brought inte use, are of ‘‘ extravagant and unneces- 
sary” height, and “got up” by commercial rivals who promote 
these proceedings ‘‘in the name of a sovereign State, to destroy a 
useful and necessary work.”’ 

9. That the bridge will not diminish or destroy trade between 
Pittsburgh and other ports, or do irreparable injury to the citizens 
of Pennsylvania. 

Affidavits were also read to support the answer. 

Mr. Cadwallader, for defendants, made the following points in 
argument, and cited authorities to sustain them :— 

1. The State of Virginia had a right to construct this bridge 
through the agency of the defendants, as they were authorized to 
construct it by their charter. 

2. The plan of construction adopted by the defendants in 1847, 
and since carried into effect, involves no obstruction of navigation 
as secured by the Federal constitution and legislation. 
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3. Navigators ought to adapt to the headway of a bridge so con- 
structed such variable appliances as those by which the length of 
chimneys beyond a certain length may be regulated. 

4. As the State of Pennsylvania gave her cotemporaneous sanction 
to a bridge of less headway over the same river, she, as complainant, 
would have had no standing in a Court of Equity to complain of its 
construction, if her bill had been filed in proper season. 

5. The present proceeding is too late, as well in reference to the 
effect of delay on the alleged equity of the bill as to the inappropri- 
ateness of an injunction to restrain a party from doing that which is 
in a relative sense executed. 

6. The case is not between proper parties, or in the proper court. 
The only party entitled in right of sovereignty to proceed to try the 
question is the United States. If citizens of Pennsylvania were 
damnified, they, and not the State, should have been plaintiff. If 
the proceeding were otherwise proper, the State of Virginia should 
be a party. 

7. If the points in question involve subjects of known unsettled 
differences of opinion on the bench, which the Court would not de- 
cide on an interlocutory motion, a single judge will not do so. 

8. The original bill and answer alone are properly before the 
judge. If the supplemental bill is to be regarded, an opportunity will 
be given to make further answer. 

9. The defendants having answered, affidavits will not be taken 
into consideration. If they should be considered, time will be given 
to obtain counter affidavits. 

Mr. Stanton, in reply:—The right of the State of Virginia to 
construct a bridge will not protect the defendants, for she has re- 
quired them so to erect their bridge as not to obstruct navigation. 
The plan recommended to Congress was rejected; and hence the 
greater wrong of defendants in adopting it, if theirs be the same. 
The defendants’ charter does not compel boats to adapt their head- 
way to the bridge, but commands that the bridge be adapted to the 
boats. If Pennsylvania has obstructed navigation by her bridges, 
that furnishes no excuse to these defendants, as she has not autho- 
rized them to do so. 

No laches can be imputed to the State. 

‘** No length of time will render a nuisance lawful, and therefore 
an acquiescence of twenty years, on the part of the public, in an 
interruption of their rights, will not divest those rights nor prevent 
the community from proceeding to abate or prosecute for the nui- 
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sance to which they have been subject.”? Angel on Water Courses. 
213. 

Even between individuals or private companies, delay while the 
acts done are only preliminary to the acts against which the plaintiff 
claims relief will not deprive the plaintiff of the benefit of his equity. 
Drewry on Injunction, 294. 1 Railway Cases, 653. 

The charter provides that wHenever the bridge shall be found to 
obstruct navigation, it shall be abated as a common nuisance. 14 
Sec. Charter. 

The State of Virginia is not a necessary party. She has nothing 
to do with the bridge. Bonaparte v. Camden & Amboy Railroad, 1 
Baldwin, 205. United States v. Osborn, 12 Peters, 265. 

The State of Pennsylvania is properly complainant. By virtue of 
her sovereignty as a State, she is bound to protect her citizens in 
their common rights of trade, commerce, and navigation. She may 
do it by forcibly abating the nuisance a fortiori, she may prosecute 
a peaceful remedy. Besides, as a mere corporation, she is injured 
in her public works, and on that ground alone might sue in this 
Court. There is no unsettled question in the case; it is a simple 
question of nuisance. The charter pronounces the penalty of abate- 
ment if it be a nuisance. 

Nor need there be any question concerning the reading of affida- 
vits against the answer, for the answer admits all the complainant’s 
claim ; it confesses the obstruction, and the defendants have proved, 
by their own engineer, that he knew before hand in adopting his 
plan that it would obstruct the packets in passing, and compel them 
to lower their chimneys. 


OPINION BY MR. JUSTICE GRIER. 


By the fifth section of the Act of Congress, 7th of March, 1793, 
it is enacted, ‘‘ that writs of ne exeat and injunction may be granted 
by any judge of the Supreme Court in cases where they might be 
granted by a Supreme Court or a Circuit Court ;”? and the second 
section of the third article of the Constitution of the United States 
gives original jurisdiction to the Supreme Court in cases in which a 
State shall be a party. 

We shall not attempt to state the many facts brought to our notice 
by the very numerous depositions which have been read on both 
sides, or to determine their relative credibility. in matters wherein 
they differ. It will be sufficient for the purposes of the present in- 
vestigation to say, that the following facts are admitted or not denied 
by the answer, and are fully established by the affidavits. 
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1. That the Ohio is a public navigable river and common high- 
way, from its head at Pittsburgh to its mouth; and the citizens of 
Pennsylvania, and of the United States, have a right to navigate the 
same, and have carried on a valuable trade and commerce on the 
same, with steamboats and other vessels. 

2. That the defendants, a private corporation, are constructing a 
bridge across the same, from Wheeling to Zane’s Island. 

3. That this corporation is forbidden, by the law which created 
it, from erecting their bridge, ‘so as to obstruct the navigation of 
the Ohio river in the usual manner by such steamboats and other 
crafts as are now (in 1847) commonly accustomed to navigate the 
same, when the river shall be as high as the highest flood heretofore 
known,”’ under the penalty of being treated as a common nuisance, 
and of being abated accordingly. 

4. That the bridge about to be erected will no! suffer a large 
class of steamboats to pass down the usual channel of the river, in 
the highest flood heretofore known, (to wit, that of 1832.) More- 
over that the daily packets from Pittsburgh to Cincinnati could not 
pass under it in the usual high floods of the spring, which rise from 
30 to 35 feet, unless at considerable loss and expense in making 
hinges, or other contrivances, to lower their chimneys ;—that these 
packets generally pass at night, and would incur, not only great 
trouble, but risk of property and lives, in thus passing an inclined 
plane thirty feet lower at one end than the other. 

Now it is not my intention to give an opinion on the points which 
have been discussed with so much learning and ability by the coun- 
sel, as to the right of Virginia, or any other of the States of the 
Union, to erect bridges over navigable waters, the great highways of 
the commerce of the Union, which are open to all the citizens. 

That such bridges have been erected by the authority of the States 
heretofore is well known; and being furnished with a drawbridge 
which permits vessels to pass without obstruction at a certain point, 
have been suffered to stand without complaint, notwithstanding that 
the passage along the greater portion of the channel has been ob- 
structed, and the navigation of the whole channel has not been left 
open and free. 

In these cases, when a bridge cannot be erected at all without in 
some measure affecting the freedom of navigation, it often becomes 
a matter of necessity that the franchise of navigation should be con- 
strained and straightened to meet the exigency, and yield some of its 
rights for the sake of works of great public utility. How far the 
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State which authorizes such erections is to judge of this necessity, or 
whether the mere convenience of building a cheaper bridge would 
authorize such an obstruction to navigable waters, are questions of 
very great importance, but which we are not called upon here to de- 
cide, as they do not necessarily arise on this motion in the case. 

If the State of Virginia had authorized the erection of a bridge 62 
feet high at one end and 93 at the other, such as is now about to be 
erected, these questions might have arisen. But she has not as- 
sumed to exercise any such authority over this stream. She has 
authorized a company to erect a toll bridge over the river Ohio, if 
it did not interfere with the navigation. She has made provisions 
in the act of incorporation to save this right of navigation free and 
full as it has ever existed, and if these directions had been complied 
with, or were intended to be observed by the Company, there would 
have been no ground of complaint. But the Company assume that 
this requisition of their charter is unreasonable and not binding on 
them, because such a flood as that of 1832 is not likely to occur soon 
again, and if it did, that boats could not run in such a flood. This 
may all be true, but not to the purpose in a question of authority. 
They assume also that they have a right to compel the navigation to 
yield to their convenience, and because steamboats, in order to enjoy 
the convenience of the Louisville Canal, are compelled to have 
machinery to lower their chimneys, that therefore the bridge com- 
pany may compel all boats to undergo the same expense and trouble 
for the sake of the navigation of the channel. 

They undertake to decide that high chimneys are not beneficial, 
though the experience of others has found that the speed of their 
boats has been greatly improved thereby; they allege also that other 
contrivances might be used to supersede their necessity. If a bridge 
could not be built unless by compelling the navigators to make this 
change in their vessels, and the State of Virginia had authorized a 
bridge that would require them, these allegations might possibly 
have availed the defendants as a justification or excuse—notwith- 
standing they have proceeded without the leave of Congress. 

But the fact that it would require some thirty thousand dollars 
more capital to build the bridge of the height required by their act 
of incorporation, and that the capital of the company is not suffi- 
cient for the purpose, cannot justify these claims of the company, or 
authorize them to compel the navigators of the Ohio to incur ex- 
pense and undergo trouble and danger to accommodate the small 
capital of the company, or their mere convenience. ll grants of 
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exclusive privileges being in derogation of public rights must be 
construed strictly. Those who claim a right to narrow the channel 
or obstruct the navigation of a great public highway must be held to 
strict and clear proof of their authority so to do. 

‘¢ An act of Parliament,”’ says Lord Eldon, “ vesting in a com- 
pany power for carrying into effect some public work, is a contract 
of a peculiar character between the public and the individuals in 
whom powers are vested by the act.” (1 Swanst. 250.) And in 
Blakemore v. Glamorganshire Canal Co., (1 Myln v. Keen, 164,) 
the same learned judge said, “if individuals go to Parliament and 
Parliament, being satisfied that the railway or canal can be made at 
an expense say of £100,000, closes with their application and forms 
them into a company with power to raise money to that amount, 
that authority is given them in full confidence that the sum which 
they have asked and obtained power to raise will enable them to ex- 
ecute the work. There is an agreement on the part of those who 
satisfy Parliament that they can and will do such a work for such a 
sum of money, and upon the faith of that understanding they get 
the authority to begin the work. But if they deceive Parliament, 
what right have they to complain if courts of justice will not allow 
them to go on with the deception ?”” 

‘These acts of Parliament,”? says Baron Alderson, (2 Young & 
Collier, 611,) *‘ have been called parliamentary bargains made with 
each of the land owners. Perhaps more correctly they ought to be 
treated as conditional powers given by Parliament to take the land 
of the different proprietors through whose estates the works are to 
proceed. 

‘¢ Each landholder, therefore, has a right to have the powers 
strictly and literally carried into effect as regards his own land, and 
has a right also to require that no variation shall be made to his pre- 
judice.”” 

The same principle will certainly apply to those who claim fran- 
chises from the legislature which are derogatory to the public rights 
of free navigation. The Wheeling Bridge Company has contracted 
with the legislature of Virginia, that they can build a bridge over 
the Ohio river with the sum of $200,000, which will not obstruct 
the navigation of the Ohio in the usual manner by steam boats, &c., 
when the river shall be as high as the highest flood therein hereto- 
fore known. If they cannot perform this contract to the letter they 
cannot allege such inability as a justification for building a lower 
bridge than they contracted or were authorized to build, or to com- 
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pel the public to accommodate their steamboats to a necessity created 
by their own wrong. Nor can they vary the conditions upon which 
they have obtained a grant of their franchise to suit their own con- 
venience, or the amount of their funds. It is no justification of a 
purpresture or nuisance to a public navigable river, that it is but a 
small encroachment or a /itile nuisance, and not a total obstruction 
to the navigation, and only at particular seasons, or to vessels of a 
certain class that may get round, under, or over it by expenditure of 
money to accommodate themselves to the exigency without any great 
danger to person or property. 

The defendants by their answer admit that the bridge will ob- 
struct the navigation by some boats. Their own witness, the engi- 
neer, swears that in adopting the plan he knew it would compel the 
packets “to bend their chimneys.”’ No obstruction being author- 
ized by the charter, the bridge is, upon their own showing, clearly a 
public nuisance. 

The objection that the State of Virginia should have been made 
a party cannot be taken at this stage of the proceedings. 

Nor is it perceived why the State should be made a party to pro- 
ceedings against a nuisance not erected by her own officers or ser- 
vants, or in pursuance of any authority granted by her. She might 
well answer: ‘* You have no right to call on me to defend or abate 
a nuisance whose erection I have not authorized. I have conferred 
no power on this corporation to impose conditions on those who 
navigate the Ohio, as to the construction of their steamboats or to 
compel them to the expensive and perhaps dangerous labor of lower- 
ing their chimneys in certain stages of water, nor to make an in- 
clined plane across the river 30 feet lower at one end than at the 
other. I have recognized the right ofall the citizens of the United 
States to navigate the river as well at high as at low stages of water, 
and have admonished the company that if they infringe upon these 
rights, it will be under the penalty of having their bridge abated as 
a nuisance.”’ 

On such a suggestion, as she might well make, she would be en- 
titled to go out of court without further answer. 

The objection ‘that the present proceeding is too late, and that 
plaintiffs are estopped in equity from complaining because they did 
not do it sooner”? cannot be sustained—as the citizens of Pennsyl- 
vania had no right to presume upon the preparations made by the 
company that they intended to erect their bridge in any other man- 
ner than that authorized by their charter, till their acts clearly indi- 
cated such an intention. 
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Nor do I think that the citizens of the State of Pennsylvania are 
barred from making this complaint, by the fact that the Legislature 
of Pennsylvania at one time authorized the erection of bridges over 
the mouths of the Alleghany and Monongahela at the head of the 
Ohio river, of no greater height than that now about to be erected 
by the defendants. These erections have been entirely abandoned, 
probably for no other reason than because they would obstruct the 
navigation. Such an intention unexecuted cannot serve as a justifi- 
cation to others to erect obstructions to the navigation of the Ohio, 
without authority. 

We come now to the objection ‘that this case is not between 
proper parties, or in the proper court; that the only party entitled 
in right of sovereignty to proceed to try the question, is the United 
States; and if citizens of Pennsylvania were damnified; they and not 
the State should have been plaintiff.’ 

This objection certainly presents a question of no little difficulty, 
being without any precedent in point. ‘ In case of purpresture the 
remedy for the crown is either by an information of intrusion at the 
common law, or by information at the suit of the Attorney General 
in Equity. In the case of a judgment upon an information of intru- 
sion, the erection complained of, whether it be a nuisance or not, is 
abated. But upon a decree in equity, if it appear to be a mere pur- 
presture without being at the same time a nuisance, the Court may 
direct an inquiry to be made whether it is most beneficial to the 
crown to abate the purpresture or to suffer the erection to remain and 
be arrented. But if the purpresture be also a public nuisance, this 
cannot be done ; for the crown cannot sanction a public nuisance.”’ 
(2 Story, Eq. 251.) 

A court of equity will interfere in cases of nuisance, not only on 
the information of the Attorney General, but also upon the applica- 
tion of private parties directly affected by the nuisance. When pri- 
vate individuals suffer an injury, quite distinct from that of the pub- 
lic, in consequence of a public nuisance, they will be entitled to an 
injunction and relief in equity. : 

Now, it is no doubt true, that the State of Pennsylvania cannot 
sue in the Supreme Court of the United States, by her Attorney 
General, as representing the crown, by virtue of her sovereignty. It 
may well be doubted also whether she can come into Court, to com- 
plain for a nuisance to her citizens erected without her territory. 
The citizens of Pennsylvania are also citizens of the United States, 
and each one may sue in her Courts were he suffers an injury distinct 
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from the public in general, in consequence of a public nuisance 
erected without of the limits of Pennsylvania. In the case of The 
City of Georgetown v. The Alexandria Canal Company, (12 Peters, 
92,) it was decided, that the Potomac river was a navigable stream, 
and part of the jus publicum, and any obstruction to its navigation 
would be a public nuisance ; that a Court of Equity may take juris- 
diction, in cases of public nuisance by an information filed by the 
Attorney General, and any individual who has suffered special dam- 
age from the erection, may maintain a private action, but that the 
corporation of the city of Georgetown had no power by their char- 
ter to protect and vindicate, in a Court of Justice, the rights of the 
citizens of the town in the enjoyment of their property, or in remov- 
ing or preventing an annoyance to it. 

I am not prepared to say that one of the States of this Union has 
no more power to vindicate the right of her citizens than a borough 
corporation. If the States were entirely separate and independent, 
the sovereign alone could complain and obtain redress for a nuisance 
without her limits, kept up on a public river, contrary to compact or 
the law of nations. How far a State has lost this right by becoming 
a member of the Union, which has established Courts where the 
citizens of each State, as citizens of the Union, may obtain redress 
for such grievances, has not been decided, nor do I think it neces- 
sary to express any opinion on the point. It is true, also, that Con- 
gress may be said to have more especial jurisdiction over the waters 
of the Potomac, within the District of Columbia, than over the 
other public rivers of the Union, and that, therefore, the case just 
quoted is no authority for saying, that the proper proceeding in the 
present case would have been by information in the name of the 
Attorney General: how far the United States may assume to be the 
trustee, and seized with all the rights of the crown on these great 
public highways, for the purpose of vindicating the rights of the 
citizens of the whole Union, is a question, perhaps, not fully settled, 
but I am disposed to concur with my brother McLean, in Spooner 
v. McConnel, 1 McLean, 359, ‘ that the United States, through her 
law officer, might well ask to have this nuisance abated,’’ and that 
an information through her Attorney General in the Circuit Court 
would be sustained. 

But assuming that the State of Pennsylvania cannot come into 
this Court to complain of a nuisance erected without her borders, 
which is peculiarly injurious to her citizens and her commerce, (a 
doctrine which I am not prepared to assert or deny,) she complains 
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not only of injury to her citizens, but she alleges a peculiar injury 
to herself in her corporate capacity as a State. She is owner of 
immense and extensive improvements by canals and railroads, from 
which she receives a large income, which she alleges will be greatly 
injured by the erection of this nuisance. On this ground, if not on 
the other, she may probably be able to support her complaint, and 
give jurisdiction to the Supreme Court. 

Having thus, in somewhat tedious detail, noticed the principal 
points of law so ably discussed by the learned counsel, I come now 
to the consideration of the question proposed by this motion: Has 
the complainant made out such a case, as will justify me, in assum- 
ing the responsibility of wielding the power of the whole Court, in 
granting the injunction prayed for in this preliminary state of the 
proceedings ? 

*¢ The issuing of an injunction is perhaps the highest, most deli- 
cate, and dangerous power, which can be confided to any judicial 
tribunal.”” The erroneous exercise of this power may operate to 
the irretrievable injury of the party enjoined, and for which he can 
have no legal redress in damages. ‘It is, therefore, never exercised 
in a doubtful case, or in a new one, which does not come within the 
established rules of equity.” 

If a public nuisance is also a specific injury to the property of an 
individual, he has his remedy in equity, not because the act com- 
plained of is a nuisance, but on account of the irremediable injury 
to his private right of property. An injunction will not be granted 
in favor of an individual who claims only a common right ina 
highway in which he can have no private property, unless it is 
accompanied with an obstruction or destruction of a private right. 
‘¢ No instance can be found,” says Lord Brougham, 3 Milne and 
Keene, 169, ‘‘ of the interposition by injunction in the case of merely 
eventual or contingent nuisance.” 

Lord Eldon appeared at one time (Attorney General v. Cleaver, 
16 Veasey, 238) to think that there was no instance of an injunction 
to restrain nuisance without a trial, but though this cannot be main- 
tained, yet no instance can be found where it has been ordered on a 
motion ex parte, in case of a private individual, unless where he was 
about to suffer some irremediable injury before the cause could be 
brought to a hearing, and for which he could have no sufficient rem- 
edy by action at law. 

In the application of these principles, the complainant must in 
this Court be considered as a mere corporation or private person, 
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even supposing she may represent her own citizens, and must show 
that unless the special injunction be granted before this cause can 
be brought to a hearing, or before she can have an opportunity 
of making an application to the Court, she will suffer some irreme- 
diable injury; otherwise, a single judge will not be justifiable in 
exercising this delicate and dangerous power which has been con- 
fided to the Court. 

While I will not evade responsibility, when it is clearly my duty 
to assume it, I will decline the exercise of doubtful or dangerous 
powers, unless in a case of absolute necessity. While a complainant 
has a right to demand a fearless performance of duty, the defendants 
have an equal right to protest against a rash exercise of power. 

The application of the principles I have stated to the facts of this 
case, will result in refusing without prejudice an injunction before 
the sitting of the Supreme Court, for the following reasons :— 

1. Because the question of the plaintiff’s right to prosecute this 
suit is new, and involves the jurisdiction of the Court. For if the 
State of Pennsylvania is not entitled to prosecute such an action, 
the Supreme Court can have no original jurisdiction in the case. 

2. The inquiry threatened is not imminent and certain, but con- 
tingent. It may or may not happen before the final hearing of this 
cause, or before this application may be renewed before the Court. 
In the meanwhile this cause may be brought to a final hearing, the 
cause being now at issue, and having preference on the list. And 
on the first Monday of December next, the plaintiff will have an 
opportunity of moving the Court for an injunction on the bill and 
answer, when the question of jurisdiction can be finally decided. 
Nor is there any evidence to justify the supposition, that in the 
meantime the income of the Pennsylvania improvements will be 
materially affected. 

3. The injury will not be irremediable, if any should occur; as 
the owner of every boat which may be hindered or delayed in the 
meantime from passing along the river by this obstruction, will have 
a clear remedy at law, to recover damages against the company and 
the individuals engaged in its erection. 

4. If the defendants proceed in the meantime to complete the 
bridge, they will gain no equity thereby ; but if judgment be ob- 
tained against them, they will be compelled to abate the nuisance at 
their own expense. 

It is therefore ordered, That said bill and supplemental bill, an- 
swers, and exhibits here read, be filed in the Clerk’s Office of the 
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Supreme Court of the United States, and that the defendants an- 
swer the amendment and supplemental bill within thirty days, and 
that on the first day of the next term of the Supreme Court of the 
United States, the complainant have leave to move for an injunction 
as prayed for in said original and supplemental bills, and that this 
order and notice be entered by the Clerk on the docket of said 
Court. 





SUPREME COURT OF OHIO, LUCAS COUNTY: JULY TERM 1849. 
[BEFORE JUDGES HITCHCOCK AND CALDWELL. ] 
Witium P. Dantes v. Doz Ex Dem. Otiver P. Srevens: In Error. 
[Reported by M. A. TrxpEn.] 
BOUNDARY BETWEEN OHIO AND MICHIGAN. 


In the Court below, the case was an ejectment to recover pos- 
session of a lot of ground in the city of Toledo, situated between 
the Harris and Fulton lines, and being within the territory in- 
volved in the memorable dispute between Ohio and Michigan, in 
the time of Gov. Lucas. Both parties claimed under one Sutphen, 
the plaintiff below under regular conveyances, and the defendant 
by virtue of certain judicial proceedings, the validity of which 
was the sole question raised and decided. In April 1836, a term 
of the Court of Common Pleas was held at Toledo, (in the dis- 
puted territory,) at which a suit was commenced in chancery, by 
one Stephen B. Comstock, against Sutphen, to compel the specific 
performance of a contract for the sale of the premises in contro- 
versy. At the same term a subpena was issued, and served by 
copy left at the dwelling house of Sutphen, which was also situat- 
ed in the contested district, and regularly returned into Court. 
Sutphen belonged to the Michigan party, and paid no attention to 
the case. The act of Congress for the adjustment of the bound- 
ary controversy, and the admission of Michigan into the Union as 
a State, was passed in June 1836. At the October Term of the 
Court of Common Pleas 1836, Sutphen having neglected to defend 
the suit, the matters of the bill were taken as confessed against 
him, and a decree was entered requiring him to convey to Com- 
stock in fee simple, and providing that, in default thereof, the de- 
cree itself should operate as such conveyance. No deed was ever 
executed by Sutphen to Comstock, and Comstock afterwards con- 
veyed all the title he had to the defendant below, who entered 
upon the possession, and continued to hold, down to the period of 
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the service of the declaration in ejectment. The point decided by 
the Court below was, that the Court acted without jurisdiction, and 
that the proceedings and decree relied on by the defendant be- 
low, were coram non judice, and absolutely null and void: and the 
writ of error in the present case was brought to review that opinion. 

Titpen and Baker, for the plaintiff in error, submitted the fol- 
lowing points and authorities: 

1. That the question of boundary, as there presented, was a 
political question, which had been acted upon and decided by the 
legislative department of the government of Ohio, constitutionally 
clothed with power over the subject matter: and that having been 
so acted on, it was not competent for an Ohio Court, in a case pros- 
ecuting the question collaterally between suitor and suitor, to re- 
view and reverse the doings of the political department of the 
government. The following among other authorities were cited : 
The Exchange v. Mc Fadden,2 C. R. 8S. U. P. 489; Poole v. Les- 
see of Fleeger, 11 Peters 185; Bedel v. Loomis, 11 New Hamp. 

. 9. 

2. That the question of title to the disputed territory, between 
Ohio and Michigan, did not necessarily arise in the case: that it 
was not incumbent on those having rights springing from the judi- 
cial proceedings in question, to maintain that the right of jurisdic- 
tion was in Ohio: that it was enough to show that there was a 
full jurisdiction in fact: and that as a matter of fact, proved by the 
public history of the times, the authority of Ohio was complete, 
absolute, and supreme. Kern et al. v. Mutual Assurance Society, 
2 Pet. Cond. R. 345; Piatt et al. v. Oliver et al., 2 McLean’s Rep. 
267—284. 

3. That the act of Congress of June 1836, was not to be viewed 
in the light of a legislative grant to Ohio, of territory to which she 
had no title before: but as being the assent of Congress contem- 
plated by the proviso in the boundary clause of the constitution of 
Ohio: and having the effect of ratifying, if any ratification was 
required to legalize the acts done in the exercise of jurisdiction on 
the part of Ohio. 

4. That as an open question, properly arising in the case, the 
leading arguments employed during the controversy on the part of 
Ohio, were abundantly suffieient to vindicate her claim: and by no 
means repelled by the reasoning of the Circuit Court of the United 
States in Piatt et al. v. Oliver et al., (1 McLean’s Rep. 295) relied 
on by defendant in error. 
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Hitt, Bennerr and Perico for defendant relied mainly on the 
case of Piatt v. Oliver supra. 

Hircucock C. J. Having detailed the facts, and adverted to 
reasons tending to show that tke jurisdiction of Ohio was right- 
fully executed and exercised on the disputed territory, concluded 
the opinion of the Court by remarking, in substance, that the ques- 
tion was a vexed one; that the Circuit Court of the United States 
for this district had held, that the title of Ohio was derived from 
the act of Congress of June 1836, passed after the inception of the 
proceedings under consideration; that that opinion had been fol- 
lowed by the Court below; and that therefore the Court could not 
say that the case was so free from doubt that the decision of the 
Court below ought not to be affirmed. 


SUPREME COURT OF LUCAS COUNTY : JULY TERM 1849. 
[HELD BY JUDGES HITCHCOCK AND CALDWELL. ] 
PENDLETON AND Brown v. James Myers: In Error. 
[Reported by M. H. TiipEn.] 

COVENANT FOR QUIET ENJOYMENT. 

Pendleton and Brown sued Myers, in the Court below, and 
counted on the covenant for quiet enjoyment in a lease, executed 
by Myers tothem. ‘The lease was for the term of one year, at a 
rent of one thousand dollars per annum, payable quarterly, no 
part of which had been paid, and the tenants were evicted by one 
having the better title, before the expiration of the first quarter. 
An objection was made in the Court below, as to the right of the 
plaintiffs to maintain the action, and the case was carried to the 
Supreme Court, for the purpose of ascertaining the rule of dam- 
ages. The facts disclosed in the bill of Exceptions, bearing upon 
that point, were the following:—The premises were a ware-house 
and dock, designed for and adapted to a forwarding and storage 
business, and the plaintiffs were forwarding merchants. They 
had entered under their lease, in the fall, and the building con- 
tained a very large amount of property, belonging to various per- 
sons, which the plaintiff had undertaken to keep safely, for a com- 
pensation, until the opening of navigation in the spring. They 
were turned out of possession in January—a season of the year 
when they could neither ship the property eastward, nor get it 
stored elsewhere until spring: and they were actually compelled 
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to pay for its storage, over and above what the rent would have 
been, about one thousand dollars, and this they sought to recover 
back under the covenant referred to. 

Hitt and Bennett, and Tirpen and Baker for the plaintiffs, 
insisted that the covenant was an undertaking to indemnify, under 
which the plaintiffs were entitled to be compensated for the loss ac- 
tually sustained: they admitted that, under such a covenant, in a 
deed conveying the fee, the rule of damages, upon an eviction, 
would be the consideration money and interest, which would, in 
most cases be a just measure of compensation: but they contended 
that the rule was inapplicable to leases, under which a chattel inter- 
est merely was created, having the qualities of personal property; 
and that it was calculated to operate unjustly, since under a lease 
the consideration money is the rent, whichis an equivalent for the 
possession and not for the land: they admitted that the rule had 
been upplied to a lease in one case in New York, but cited cases 
to show that the law was otherwise settled in England: And they 
contended that in an action on an undertaking to give possession 
contained in an agreement for a lease, the rule established by the 
decisions was to give special damages, and that in principle the 
cases were alike. Sedgwick on Damages, 30, 28, 170, 2; Greenl. 
on Ev. see 253, 254; 14 Wend. R. 38; 1 Hill, 99, 2 ib., 105; Har- 
rison’s Dig. v. 5, p. 894; 4 Mason R. 115, 15, J. R. 17, 8 O. R. 
173; 17 Wend. R. 71, 21 1b., 348; 1 Evans’ Pothier, 91 ; 14 Price 
19; Nurse v. Barnes, Sir Thos. Raymond’s Rep. 71. 

Wait and Youne, and Joun Fircn for defendant. 

There is no reason for distinguishing the present from the case 
of an action on the usual covenant of title and possession in an or- 
dinary deed of conveyance: and there the largest damage given, 
according to the law as settled in this State, is the consideration 
money and interest. And the rule has been so applied by the 
Supreme Court of New York. Kinney v. Watte, 14 Wend. 38. 

The Court affirmed the judgment of the Court below, deciding 
that the plaintiffs were entitled to recover nominal damages only. 





CONUNDRUM. 


What is that which, if a man has, he would not wish to lose ? 
If he has not, he would not wish to have? And which, when he 
has gained, be has it no longer? Dye give it up? (A lawsuit.) 

















Hotes of Recent Decisions. 


Queen’s Bench, January, 1849. Boosey v. Davidson. 
[18 Law J. Rep. n. s. Q. B.174.] 


COPYRIGHT —FOREIGNE R—EVIDENCE—CONTENTS OF WRITTEN DOCUMENT. 

The assignee of a foreign author of a work published in England, without having 
been before published abroad, has a copyright in this country. 

In an action for infringing the copyright in an opera, the defendant, in order to prove 
a publication abroad before June, 1831, offered in evidence the statement of a witness 
that he had seen in print at Milan many parts of the opera prior to that date. Held, 
that this evidence was inadmissible, without accounting for the non-production of the 
original printed document. 

The statement of a witness that he had heard, before June, 1831, persons in society 
sing parts of an opera at a piano, with printed music before them, is no evidence that 
the contents of this printed music corresponded with the opera in question. 


Queen’s Bench, February, 1849. Linford v. Fitzroy. 
[18 Law J. Rep. n. s. Q. B. 192.] 


ACTION ON THE CASE—MALICE—JUSTICE OF THE PEACE-——REFUSING BAIL IN 
MISDEMEANOR. 

The power of a magistrate to accept or refuse bail in cases of misdemeanor, is a ju- 
dicial duty, and an action will not lie against him for refusing to take bail in such 
cases without proof of express malice—even though the sureties tendered are found by 
the jury to have been sufficient. 


English Common Pleas, November, 1848. Morrison v. Chadwick. 
[18 Law J. Rep. n, s. C. P. 189.] 


LANDLORD AND TENANT—EVICTION FROM PART OF PREMISES—-SURRENDER— 
PLEADING——SET-OFF. 

In an action by a landlord against his tenant, for breach of promise to use the 
demised premises in a tenant-like manner during the tenancy, the defendant pleaded, 
first, that before the breach the plaintiff had evicted him from part of the premises, and 
that he had relinquished possession of the residue; and secondly, that before the breach 
the defendant’s interest in the premises was surrendered by operation of law, by the 
defendant relinquishing and the plaintiff accepting possession of the premises. Held, 
that these pleas were bad; that though the eviction from part created a suspension of 
the entire rent during its continuance, it did not, even along with the relinquishment of 
the residue, put an end to the tenancy, or relieve the tenant from other covenants be- 
sides that for payment of rent; that the plea of surrender did not show a surrender by 
operation of law, but that if it did, it was bad in form, being an argumentative denial 
that there was any breach during the tenancy. 

A replication to a plea of set-off, alleging that the plaintiff “ was not’’ indebted modo 
et forma, is good without adding “ nor is.’’ 
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Notes of Recent Decisions. 


English Common Pleas, April, 1849. Fish v. Kempton. 
[18 Law J. Rep. n.s. C. P. 206.) 


PRINCIPAL AND FACTOR——SET-OFF. 

A principal intrusted goods to his factors, T. &Co., whosold toK. K. bought, know- 
ing that T. & Co. sold as factors. At the time of sale, T’. & Co. were indebted to K. 
in an amount beyond the sum agreed to be paid for the goods. Held, that in an action 
by the principal against the purchaser of goods from a factor “as factor,’’ the pur- 
chaser is not entitled to set off a debt due to him from the factor. 


Exchequer of Pleas, February, 1849. Williams v. Miles. 
[18 Law J. Rep. n. s. Ex. 295.) 


PLEADING——DESCRIPTION OF PERSONS BY NAME-—PROMISSORY NOTE. 
Debt against the maker of a promissory note. Plea, that it was made by the defen- 
dant as the Treasurer of a certain Society, which consisted of divers persons, to wit, 
fifty persons, and was called the Silurian Lodge of Odd Fellows, &c., and as security 
for any balance due to the Society from the defendant as such Treasurer, &c. Held 
ill on special demurrer, for not stating the names of the persons composing the Society, 
nor eny reason for not giving them. 


Magistrates’ Cases, April, 1849. The Queen v. Thurborn. 
[18 Law J. Rep. n. s. Mag. 140.] 


LARCENY BY FINDING. 

If a man finds goods that are actually lost, or are reasonably supposed by him to 
have been lost, and appropriates them with intent to take the entire dominion over 
them, really believing, when he takes them, that the owner cannot be found, it is not 
larceny. Nor is it larceny, if, after having so taken them, he obtains knowledge of the 
ownership, and then appropriates them to his own use; but if he takes goods so lost, 
or supopsed to be lost, reasonably believing, at the time of taking, that the owner can 
be found, it is larceny. 

The prisoner was indicted for stealing a bank note. It appeared that he had picked 
it up in the road, and that he meant to appropriate it to his own use, but he had not 
then any means of ascertaining the owner, or any reason to believe that the owner 
knew where to find it. He afterwards was informed who the owner was, but notwith- 
standing he changed it, and appropriated the money. The jury found, that he had 
reasons to believe it to be the prosecutor’s property before he changed it. Held, that 
he was not guilty of larceny. 


SELECTIONS FROM 1 COMSTOCK’S NEW YORK COURT OF APPEALS REPORTS. 


Action on the Case. Gardner v. Hart. [1 Comstock’s New York 
Reports, 528.] 


In an action on the case, for an injury to real property, the plaintiff must show either 
title or actual possession in himself at the time the injury was committed. 


Animals. Van Luven v. Lyke. [Ib. 515.] 

The owner of a domestic animal is not in general liable for an injury committed by 
such animal, unless it be alleged and shown that the defendant had notice of its vicious 
propensity. 

But if the animal is unlawfully in the close of another, and commits the mischief 
there, the owner is liable without alleging or proving a scienter. 
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Bankruptcy. Vanderheyden v. Mallory. [1b. 452.] 


The bankruptcy of the husband, although it extinguishes the debt as to him, and 
suspends the legal remedy as to her during the coverture, does not afford any ground 
for proceeding in equity to charge her separate estate. 


Betting and Gaming. Ruckman v. Pitcher. (Ib. 392.] 

The losing party in an illegal bet or wager, may recover from the stake-holder the 
sum deposited by him, although the stake-holder by his direction, given immediately 
after the wager is determined, has paid the money over to the winner. 

A party who stakes a sum of money on an illegal wager, may recover so much 
thereof as belongs to himself without joining in the action other persons who con- 
tributed specific portions of the fund. 


Bills of Exchange and Promissory Notes. Coddington v. Davis. 
[ 16. 186.] 


In a strict and technical sense, the term protest, when used in reference to commer- 
cial paper, means only the formal declaration, drawn up and signed by a notary; but in 
a popular sense, and as used among men of business, it includes all the steps necessary 
to charge an endorser. 

A notice of protest need not in terms state that a demand has been made upon the 
maker. It is sufficient if it state that the note has heen protested for non-payment. 


Contract. Trustees of Hamilton College v. Stewart. (Ib. 501.] 


The endowment of a literary institution is not a sufficient consideration to uphold a 
subscription to a fund designed for that object. 


Corporations. Corning v. McCollough. [Ib. 47.] 

Where the charter of an incorporated Company provides that the stockholders shall 
be liable for its debts, and that a creditor may, after judgment obtained against the cor- 
poration, and execution returned unsatisfied, sue any stockholder, and recover his de- 
mand, such stockholders are liable in an original and primary sense, like partners or 
members of an unincorporated association, and their liability is not created by the stat- 
ute of incorporation. 

Bingham v. Weiderwaz. 

It seems, that on the dissolution of a corporation, the title to real estate held by it re- 
verts back to the original grantor and his heirs, unless there is some provision in the 
charter, or some other statutory provision to avert that consequence. 


Criminal Law. Adams v. The People. (1b. 178.] 


A was indicted in the city of New York for obtaining money from a firm of Com- 
mission Merchants, in that city, by exhibiting to them a fictitious receipt signed by a 
forwarder in Ohio, falsely acknowledging the delivery to him of a quantity of produce 
for the use of and subject to the order of the fifm. The defendant pleaded that he was 
a natural born citizen of Ohio, had always resided there, and had never been within the 
State of New York; that the receipt was drawn and signed in Ohio, and the offence 
was committed by the receipt being presented to the firm in New York, by an innocent 
agent of the defendant, employed by him while he was a resident of, and actually with- 
in Ohio. Held, that the plea was bad, and that the defendant was properly indicted in 
the city of New York. 


Evidence. Worrall v. Parmelee. [Ib. 519.] 


The declarations of a former owner of personal property are not admissible in evi- 
dence to prove a sale of such property toa party claiming under him. 
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Pitts v. Wilder. (Ib. 525.] 


The declarations of a person in possession of lands are competent evidence against 
himself and all persons claiming under him, for the purpose of showing the character of 
his possession, and by what title he claims. 


Fixtures. Mott v. Palmer. [Ib. 564.] 


lt seems that rails built into fence by a tenant, under an agreement that he may re- 
move them from the land, are, as between such tenant and the owner of the soil, per- 
sonal property. 


Fraud. Whitney v. Allaire. [1b."305.] 


Where one conveys or leases to another his right in real estate, an action will lie for 
a fraudulent representation as to the territorial extent of such right. 


Husband and Wife. Vanderheyden v. Mallary. (Ib. 452.] 


The separate estate of a married woman is not liable at common law for her debts 
contracted before marriage; and the only ground on which it can be reached in equity, 
is that of appointment—that is, some act of hers after marriage, indicating an intention 
to charge the property. 

The law casts upon the husband a temporary liability for the debts of the wife, con- 
tracted before marriage. This liability ceases with the coverture, unless judgment has 
been recovered against both. If the wife survive the husband, and judgment has been 
recovered, her sole liability revives. 


Insurance. Conover v. Insurance Company of Albany. [Jb. 290.] 

Where a policy of insurance prohibited an assignment of the interest of the assured, 
‘unless by the consent of the Company manifested in writing,’’ and the Secretary, 
on an application to him at the office of the Company, endorsed upon the policy and 
subscribed a consent, it seems that his authority to do so, in the absence of evidence to 
the contrary, should be presumed. 


Landlord and Tenant. Jenks v. Smith. [1b. 90.] 


Where A occupied land under H, and by the terms of their agreement, the grass be- 
longed to A, held, that A might transfer such grass while yet growing, by a personal 


mortgage. 
Mortgage. Farmers’ Loan and Trust Co. v. Walworth. (Ib. 433.] 


One of the Clerks in Chancery loaned upon bond and mortgage the sum of $29,000, 
which had been paid into the Court to secure a widow’s dower, in pursuance of a de- 
cree in partition. Afterwards, the borrowers executed to the Clerk another bond for 
the same sum, and another mortgage upon different property. These securities were 
intended as a substitute for the first bond and mortgage, and were so received by the 
Clerk, who thereupon, without any direction of the Court, executed a satisfaction of 
the first mortgage, which was entered of record. The owners of the fund, (after the 
death of the widow,) with notice of all the circumstances, foreclosed the second mort- 
gage, in the name of the Clerk, and had the property sold. Held, that although the 
discharge of the first mortgage was void, and might have been treated as a nullity, yet 
the election of the owners of the fund to proceed upon the substituted security, was a 
ratification of the acts of the Clerk, and therefore, that a bill to foreclose the first 
mortgage, for the purpose of collecting the residue of the money not realized by the 
first foreclosure, could not be sustained. 


Pledge. Steif v. Hart. [Ib. 20.] 

The judgment of the Supreme Court, determining that a sheriff holding an execu- 
tion against a pledgor, may by virtue thereof take the property pledged out of the 
hands of the pledgee into his own possession, and sell the right and interest of the 
pledgor therein, affirmed, the Judges being equally divided upon the question. 
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Miscellaneous Articles, 


Barbour’s Chancery Reports, Vol. III. [Reports of Cases argued and determined in 
the Court of Chancery of the State of New York. By Oxiver L. Barzour, Counsellor 
at Law. Vol. III. New York: Banks, Gould & Co. 144 Nassau Street. Albany: 
Gould, Banks & Gould, 104 State Street. 1849.] 

The New York Court of Chancery is now among the things that have passed away- 
And this is the last volume of its reports, which we may ever expect to see, unless re- 
form should hereafter go backward. Mr. Barbour, the very accomplished Reporter, as 
our pages have shown, is now employed in the same capacity of Reporter, under the 
new regime. These last exhibitions of a once venerable tribunal, will be received by 
the profession with peculiar interest, whether they be Conservatives or Progressives. 
There is somethingso very like trus pathos in the proceedings of the New York Bar, 
(recorded in the appendix,) upon the termination of the old tribunals, that we cannot 
deny ourselves the pleasure of copying them. 


Proceedings of the Bar, upon the termination of the Court of Chancery, and of the former 
Supreme Court, and the retirement of the Judges. 


The new Constitutution of this State, which went into operation on the first day of 
January, 1847, abolished the Court of Chancery, and the Supreme Court, from and 
after the first Monday of July, 1847, but gave to the chancellor and the justices of the 
Supreme Court, respectively, power to hear and determine such suits and proceedings 
as should be ready on that day for hearing or decision; and — a compensation for 
their services until the first day of July, 1848, or until all such suits and proceedings 
should be sooner heard and determined. 

In pursuance of these provisions of the Constitution, the Court of Chancery of the 
State of New York ceased to have a separate existence; its powers and functions being 
transferred to the new Supreme Conrt, having jurisdiction in law and equity. And 
Chancellor Walworth, on the 30th day of June, 1348, retired from the Bench, which he 
had occupied with distinguished ability for more than twenty years; leaving undecided 
only eight of the numerous causes and motions which had been argued before him, or 
submitted to him for his decision, during his continuance in office. 

In anticipation of the termination of these Courts, and the retirement of the Chan- 
cellor and the Judges from the Bench, the following procecdings and correspondence 
occurred. 


At a meeting of the members of the Bar in attendance upon the Supreme Court at 
its adjournment, on the 18th day of May, 1848, on motion of Mr. Kirkland, of Utica, 
the Hon. A. L. Jordan, Attorney General of the State, was called to the chair, and H. 
R. Selden, of Rochester, was appointed Secretary. 

On motion ef Mr. Taber, of Aiteny, it was 

Resolved, That a committee be appointed to prepare resolutions expressive of the 
meeting. 

The aiate appointed Mr. Taber, of Albany, Kirkland, of Utica, Reynolds, of Albany, 
and Silliman and Noyes, of New York. 

The committee withdrew, and after a short absence, reported the following resolu- 
tions, which were unanimously adopted. 

Resolved, That in taking our final leave of the original Supreme Court of this State, 
a tribunal that has existed without any essential change for more than a century anda 
half, and during this large portion of our whole colonial and national existence, has, by 
its wise and —— decisions, commanded the unwavering confidence of the commu- 
nity, and moulded the common law into a happy conformity to our free institutions—a 
tribunal never tarnished by the breath of suspicion, which has embodied some of the 
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most illustrious names afforded by judicial history, and whose published decisions for 
the last half century have exhibited a body of municipal law honored at home and re- 
spected every where—we are impressed with a feeling of regret, mitigated only by the 
hope that the tribunal which succeeds it will pursue a course equally honorable and 
useful. 

Resolved, That the present and recent Justices of this Court, whose last term for 
hearing arguments has now closed, have merited and secured the undiminished confi- 
dence of the public; and that by their diligent research, the soundness and accuracy of 
their opinions, and their uniform kindness and courtesy to the profession, they are en- 
titled to our highest respect and regard, and are followed by our cordial wishes for their 
undivided prosperity and happiness. 

ached, That we deem the close of our former judiciary system a fitting occasion for 
the expression of our respect and regard for the eminent jurist who for so many years 
past has discharged the laborious and responsible duties of Chancellor of this State, and 
whose last term for hearing arguments has also recently ended. That the published 
volumes of his reports evince a degree of acuteness and discrimination, love of truth, 
sound morality, and thorough legal research, unsurpassed by any others, and honorable 
alike to himself and to the juridprudence of our State. 

Resolved, That the Chairman and Secretary cause the proceedings of this meeting to 
be published, and that they also furnish to each of the Judges of the Supreme Court, 
and to the Chancellor, a copy of its proceedings. 

A. L. JORDAN, Chairman. 

H. R. Sevpen, Secretary. 





Are Free Negroes Citizens? This question has recently acquired new interest from 
the refusal of the Secretary of State to grant a passport to a free colored applicant. 
We quote the following from 2 Kent’s Commentaries, 3d edit. note. 


“In Connecticut, by statute in 1833, any colored person, not an inhabitant of the 
State, who shall come to reside there for the purpose of being instructed, may be re- 
moved, under the act for the admission and settlement of inhabitants; and it was made 
penal to set up or establish any school or literary institution for the instruction of 
colored persons, not inhabitants of the State, or to instruct or teach in any such school, 
or institution, or board or harbor for that purpose any such person, without previous 
consent in writing, of the civil authority of the town in which such school or institu- 
tion may be. In an information under that provision against Prudence Crandall, filed 
by the public prosecutor, it was held, by C. f Daggett, at the trial of 1833, that free 
blacks were not citizens, within the meaning of the term as used in the Constitution of 
the United States. And in ‘An Inquiry into the Political Grade of the free colored 
Population under the Constitution of the United States,’ and of which John F. Dewey, 
Esq. of Pennsylvania, is the author, this same doctrine is elaborately sustained. The 
decision in Connecticut was brought up for revision before the Supreme Court of Er- 
rors, and the great point fully and ably discussed; but the cause was decided on other 
grounds, and the question touching the citizenship of free persons of color, was left 
unsettled. Since that decision, William Jay, Esq. in ‘An Inquiry into the Character 
and Tendency of the American Colonization, and American Anti-Slavery Societies,’ 

. 38-45, has ably enforced the other side of the question, that free colored people, or 
black persons, born within the United States, are citizens, though under many disabili- 
ties. It is certain that the constitution and statute law of New York, (Const. art. 2; 
N. Y. Rev. Stat. vol I. p. 126, §2.) speaks of men of color as being citizens and 
capable of being freeholders, and entitled to vote. And if, at common law, all human 
beings, born within the allegiance of the king, and under the king’s obedience, were na- 
tural born subjects, and not aliens, I do not perceive why this doctrine does not apply 
to these United States in all cases in which there is no express constitutional or statute 
declaration to the contrary. Blacks, whether born free or in bondage, if born under 
the jurisdiction and obedience of the United States, are natives and not aliens. They 
are, what the common law terms, natural born subjects. Citizens and subjects are ina 
degree convertible terms as applied to natives; and though the term citizens seems to be 
appropriate to.republican freemen, yet we are equally with the inhabitants of all other 
countries, subjects, for we are equally bound by allegiance and subjection to the govern- 
ment and law of the land. The privilege of voting, and the legal capacity for office, 
are not essential to the character of a citizen, for women are citizens without either; and 
free people of color may enjoy the one, and may acquire and hold, and devise and in- 
herit, and transmit by hereditary descent, real and personal estate. The better opinion, 
I should think, was, that negroes and other slaves, born within and under the allegiance 
of the United States, are natural born subjects, but not citizens. Citizens, under our 
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constitution and laws, mean free inhabitants, born within the United States, or natural- 
ized under the laws of Congress. If a slave, born in the United States, be manumitted, 
or otherwise lawfully discharged from bondage; or if a black man be born within the 
United States, and born free, he henceforward becomes a citizen, but under such dis- 
abilities as the laws of the States respectively may deem it expedient to prescribe to free 
persons of color.’’ 





Cincinnati Law School. Law Department of the Cincinnati College. We regret to an- 
nounce that our notice of this institution in the last number, has proved to be prema- 
ture. The surviving professor, Mr. Groesbeck, has thought it necessary, on account of 
his health, and the additional labor in the practice of the law, cast upon him by the 
death of his partner, to suspend his labors in the Law School, for the next session. Un. 
der these circumstances, Mr. Walker and Mr. Greene, upon this short notice, decline 
taking the whole responsibility of the Institution upon themselves, their previous engage- 
ments leaving them leisure for only a part of the duties. But we are glad to be in- 
formed that the suspension of the department will be only temporary, and that due no- 
tice will be given of the resumption of its functions. 


Wilcox’s Forms. Writ of Attachment for contempt. [In publishing the following com- 
munication of our correspondent “O.”? we take occasion to express our entire coinci- 
dence in his opinion. Eb.] 

To the Editor of the Western Law Journal. 

The September number of your Journal contains the report of a case decided in July 
last by the Court of Common Pleas of Knox County, in which it is held that the form 
of the writ of attachment in Wilcox’s Practical Forms, 2d. ed. p. 645, is incorrect, on 
the ground, as is alleged, that the party is thereby commanded to answer the contempt 
as against the Court, and not as against the State of Ohio. 

The form in Wilcox is as follows: 

“The State of Ohio to the Sheriff of County, Greetinc: We command you 
to attach C. D. so as to have his body before our Court of Common Pleas within and 
for said County of forthwith, or on the first day of their next Term, to answer us 
of a certain contempt by him lately committed against us, as it is said,’’ &c. 

This is the common form used in other States, substituting “ The State of Ohio,” in 
the place of “Victoria” —“ The People of the State of New York,” &c. 

Our Constitution, (Art. III. §12,) provides, that “the style of all process shall be, 
« The State of Ohio,’ ’’—It is therefore the State of Ohio, and not any particular Court, 
that sends out her mandate— We, (The State of Ohio,) command you to attach, &c., 
to answer us, (The State of Ohio,) of a contempt lately committed against us, (The 
State of Ohio.) 

It is therefore submitted that the form in Wilcox is right, and does not, in fact, re- 
quire the party to answer for a contempt as against the Court, but as against the State. 
0. 


Sandford’s Superior Court Reports. [Reports of Cases argued and determined in the 
Superior Court of the City of New York, by the Hon. Lewis H. Sandford, one of the 
Justices of the Court. Vol. I. New York, published by Banks, Gould, & Co., Law 
Booksellers No. 144, Nassau st., and by Gould, Banks, & Gould, No. 104, State street, 
Albany, 1849.]} 

We congratulate the profession on the commencement of a series of reports of deci- 











. sions made in the highest Court of the commercial metropolis of the Union. Hitherto 


we have had but two volumes of decisions by this Court—Hall’s Superior Court Re- 
ports—comprising cases decided in the years 1828—1829. The present volume com- 
prises cases decided in the years 1847—48, under the new constitution and Code. That 
the value of these Reports may be duly estimated, we subjoin the following account of 
this Court: The Judges are, Thomas J. Oakley, chief Justice, and Aaron Vanderpool, and 
Lewis H. Sandford, Justices. This Court has jurisdiction of all actions in which either 
the subject matter is within the City, or the parties are there served with process. Un- 
der the judiciary act of 1847, and the Code of Procedure, thisjurisdiction extends to equi- 
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table as well as legal actions. By both of those statutes, its decisions are subject to re- 
view in the Court of Appeals, and are removed directly thither for that purpose. Thus, 
in the City of New York, and in respect to parties there served with process, although 
residing elsewhere, the Superior Court is in point of civil jurisdiction, on the same 
level with the Supreme Court of the State. Formerly, when its judgments were re- 
viewed in the late Supreme Court, and when it nad no equitable jurisdiction, it became, 
and for nearly twenty years was, the principal coramercial Court in the City. Probably no 
single legal tribunal in the United States has, within that period, passed upon as many 
important questions of commercial law, or upon suits involving so much property, as 
has the New York Supreme Court. From its elevated character, its situation in the 
American metropolis of trade and commerce, and its enlarged jurisdiction, it is believed 
that faithful reports of its decisions, will be an advantage to the Bar, not only of this 
City and State, but of the whole country. 





NOTICE. 


The subscribers have been connected in the publication of the Western Law Journal 
from the commencement to the end of the sixth volume, first of the new series. That 
connection is now dissolved by,.mutual consent. As to the said six volumes, and all 
subscriptions in arrear, address J. F. Desilver, the late publisher. As to all future mat- 
ters connected with the publishing department, address H. W. Derby & Co. the future 
SS As to matters relating to the editorial department, continue to address T. 


alker. 

T. WALKER, 

J. F. DESILVER. 
Cincinnati, September 20, 1849. 
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PUBLISERS’ NOTICE. 


With the present number, the undesigned appear as Publishers of the Western 
Law Journal. In soliciting from the former friends and patrons of the work 
their continued support, the Publishers assure them that every effort on their part 
shall be made to sustain its already well established character. In addition to 
the valuable services of the eminent jurist, who has so far been the principal 
conductor of the Journal, and laid the foundation of its permanence and useful- 
ness, the Publishers are promised the aid of some of the ablest members of the 
Bar, and doubt not that it will continue to be all that its most ardent friends 
could desire. Although not confined in its report of the decisions of our Courts 
to any section of country, it will be the constant aim of the Publishers to render 
the Journal particularly acceptable to the Profession in the West, by giving more 
attention to those classes of cases which come under the jurisdiction of Western 


Courts, 
H. W. DERBY & CO. 
October, 1849. 


THIS JOURNAL. 


By the above notices it will be seen that in the publishing department of this 
journal, the following change has been made. H. W. Derb rk . take the place 
of J. F. Desilver, commencing with this volume. Mr. Desilver winds up the 
business connected with the preceding volumes, There is no Wr ig the Edi- 
torial department. But the Editor is unwilling to take leave of Mr. Desilver, 
with whorn he has been connected for six years, in what was, at first, regarded 
as a hazardous enterprise, but which has proved at least safe, if not very profita- 
ble, without a public acknowledgment of his. satisfaction with the friendly rela- 
tions which have uniformly existed between them. 
T. WALKER. 
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